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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of

AT&T Services, Inc. and Southern New
England Telephone Company d/b/a
AT&T Connecticut,

Complainants, File No. CSR-8196-P

V.

Madison Square Garden, L.P. and
Cablevision Systems Corp.,

Defendants

R S N N S T N N I N N N N S

ANSWER TO PROGRAM ACCESS COMPLAINT

Madison Square Garden, L.P. (“MSG”) and Cablevision Systems Corp. (“Cablevision™)
(collectively “Defendants™), pursuant to Section 76.1003(e) of the rules of the Commission,”
hereby submit this Answer to the Complaint filed by AT&T Services, Inc. and Southern New
England Telephone Company d/b/a AT&T Connecticut (“AT&T” or “Complainant”).y

ATE&T seeks relief that is unlawful, unnecessary, and unwarranted. In demanding
government-mandated access to MSG HD and MSG+ HD, AT&T asks the Commission to
disregard the language of the Cable Act and this agency’s numerous prior orders holding that the

program access rules do not apply to terrestrial programming. Even if MSG HD and MSG+ HD

y 47 CFR. § 76.1003(e).

o ATE&ET Services, Inc. and Southern New England Telephone Company d/ib/a AT& T Connecticut, v.
Madison Square Garden, L.P. and Cablevision Systems Corp., Program Access Complaint
(“Complaint™). Cablevision was served the Complaint via delivery on August 14, 2009. The
Commission ordered Defendants to submit their Answer by September 17, 2009. AT&T Services, Inc.
and Southern New England Telephone Company dfb/a AT&T Connecticut, v. Madison Square Garden,
L.P. and Cablevision Systems Corp., Program Access Complaint, DA 09-1967 (rel. Aug. 28, 2009).



REDDACTED -- FOR PUBLIC EINSPECTION

were subject to the program access rules, which they are not, AT&T offers no substantive
evidence that its competitive viability is in any way harmed by its inability to provide a higher
resolution of professional games and other sports programming that it already provides to its
subscribers. The facts not only belie any claim by AT&T that it is hindered significantly or
prevented from providing satellite-delivered cable programming, but also evidence substantial
pro-consumer benefits from Defendants® distribution strategy for MSG HD and MSG+ HD.
Further, the claims in the Complaint cannot be reconciled with AT&T’ s express release of the
claims it now brings, and AT&T’s continued wielding of exclusivity to strengthen its position as
one of the largest wireless providers in the country. The law and the facts are clear: the
Commission should dismiss AT&T’s Complaint.
INTRODUCTION AND SUMMARY

In the late 1990s Cablevision made a substantial and ground-breaking investment in high-
definition (“HD”) programming, taking an extraordinary financial risk to create one of the first
HD channels in the country and commencing to produce and distribute local professional home
games in HD. It did so at a time when there was virtually no demand for HD programming of
any sort and only a handful of subscribers had HD sets. The undertaking required a significant
investment in a new generation of HD equipment and facilities, and the dedication of
substantially more bandwidth than necessary for standard definition programming.

Notwithstanding these risks, Cablevision saw MSG HD and MSG+ HD as a way to
preserve and strengthen its identity as a leading-edge provider of advanced television features
and capabilities. MSG HD and MSG+ HD represented a way not just for Cablevision to

differentiate itself from then-existing video competitors like DBS; 1t also constituted an
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investment in the future that would differentiate Cablevision from all video programming
providers — cable and satellite.

At the time of launch, terrestrial delivery of MSG HD and MSG+ HD made far more
sense than satellite transmission. Subscriber demand for HD programming was completely
unproven, and no distributor other than Cablevision was interested in carrying the programming,.
Satellite delivery would have cost significantly more than terrestrial delivery, but MSG HD and
MSG+ HD were able to launch with minimal signal delivery costs by utilizing Cablevision’s
existing terrestrial network. Terrestrial delivery also avoided bandwidth constraints and ensured
higher picture quality for MSG HD and MSG+ HD.

Over a period of years, consumer demand for the programming rose slowly. HD
television was slow to gain traction in the marketplace, and for five years there was little interest
in carrying the programming from any other video distributor. But slowly and steadily consumer
demand rose, and what once appeared to be an extraordinarily risky — and perhaps even
foolhardy — investment in the future began to pay dividends for Cablevision.”

Now, more than a decade later, the nation’s largest communication company, AT&T - an
entity with an enterprise value more than twelve times larger than Cablevision — is demanding
that the government force Cablevision to share the fruits of its investment in MSG HD and
MSG+ HD with perhaps its most formidable rival in the Connecticut video market. AT&T

already carries the standard-definition (SD), satellite delivered MSG and MSG+ services, which

include all of the professional games available on the HD services that are the subject of the

3’ Not all of Cablevision’s investments in HD programming or other proprietary content have paid
off. Cablevision invested hundreds of millions of dollars in Voom, launched as part of Rainbow DBS in
2003 that included 21 new HD channels developed by Cablevision’s programming affiliate Rainbow
Media, and carried in 1080i. The U.S. operations of the Voom channels, then distributed by VOOM HD
Holdings LLC, were discontinued at the end of 2008. See Rainbow Pulls Plug on Voom HD Service,
MULTICHANNEL NEWS, Dec. 18, 2008; Loss at Cablevision, NEW YORK TIMES, Feb. 27, 2009.
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Complaint. But AT&T argues that the government should intervene in a highly competitive
geographic video market and compel Defendants to provide its MSG HD and MSG+ HD
program services to AT&T, even though those terrestrially-delivered services are not subject to
the forced sharing arrangements of the program access rules.

AT&T’s Complaint is without merit. As a threshold matter, AT&T is barred from
bringing this Complaint because, in conjunction with the consummation of the 2007 license
agreement for the satellite-delivered MSG and MSG+ services, it agreed to release Defendants
from any claim related to access to MSG HD and MSG+ HD. Beyond this procedural bar,
AT&T presents no cognizable claim under the program access rules.

First, the Cable Act and the FCC’s rules flatly bar application of the program access rules
to program services, like those at issue here, which are and always have been delivered
terrestrially. MSG HD and MSG+ HD plainly do not constitute “satellite cable programming” as
defined by the Cable Act, a fact acknowledged by AT&T representatives during negotiations
with Defendants for other services. An unbroken line of Commission orders make clear that
terrestrial programming is not subject to the program access rules, and the Complaint makes no
effort to distinguish or otherwise address these precedents.

Earlier this year, in dismissing another program access complaint brought by AT&T
based on the same flawed legal arguments, the Media Bureau reiterated that “under existing
precedent, there is no basis for” granting relief for withholding of terrestrial programming.” As
the Bureau noted, access to terrestrial services is the subject of a pending rulemaking. Pending

resolution of that proceeding, the proper disposition of AT&T’s Complaint is dismissal — and the

o AT&T Services Inc. and Pacific Bell Telephone Company d/b/a SBC California d/b/a AT&T
California v. CoxCom, Inc., 24 FCC Red 2859, 9 13 (2009) (“AT&T/CoxCom Order™).
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Commission should reject AT&T’s attempt to end-run that proceeding through adjudication of
its Complaint before the Commission completes the open rulemaking.

Second, Section 628(b) does not give the Commission the authority to brand Defendants’
lack of access to terrestrial programming a prohibited “unfair practice.” The Commission has
ruled repeatedly that Section 628(b) cannot be applied to outlaw conduct otherwise permitted
under the Commission’s rules. The D.C. Circuit’s recent decision in NCTA4 v. FCC does not alter
Commission precedent rejecting application of the program access rules to terrestrial
programming. Nothing in that decision empowers the Commission to exercise jurisdiction over
program services that Congress excluded from Section 628. To the contrary, the decision
reinforces the Commission’s obligation to give effect to the distinction between the regulatory
treatment of satellite and terrestrial programming established by Congress: The D.C. Circuit’s
even more recent decision in Comcast Corp. v. FCC, finding that cable operators face “ever
increasing competition,” particularly in recent years, from DBS operators and phone companies
that “have entered the market and grown in market share since the Congress passed the
1992 Act,”” makes it all the more inappropriate to expand forced-sharing beyond the limits
expressly set by Congress.

AT&T’s argument that it is “unfair” for Defendants not to license MSG HID and MSG+
HD to AT&T does not make such conduct cognizable under the program access rules. Section
628(b) does not prohibit Defendants from employing a lawful pro-competitive strategy of
product differentiation, simply because it may result in making AT&T’s video offering less

attractive to a subset of its potential customer base. Any holding to the contrary would

3 Comcast Corporation v. Federal Communications Commission, Case No. 08-1114, 2009
Westlaw 2622763, *6 (D.C. Cir. Aug. 28, 2009 (“Comecast Corp. v. FCC™),
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effectively outlaw product differentiation measures and exclusive arrang.ements commonly
employed in the marketplace — and used by AT&T itself — which are widely regarded as
beneficial for consumers.”

AT&T also cannot show that its inability to license MSG HD and MSG+ HD results from
an improper purpose or significantly hinders its ability to provide satellite programming. Cost,
technical, and other legitimate business considerations drove the decision to use terrestrial
delivery for MSG HD and MSG+ HD, and that decision was made years prior to AT&T’s entry
into the video market. Defendants are free to use these program services to differentiate
themselves. That Cablevision has done so — at considerable financial risk and consistent with the
well-established economic principle that a firm can choose the distributors for its products and
services — provides no basis for Commission intervention. To the contrary, such product
differentiation promotes competition and enhances consumer welfare.

AT&T likewise fails to meet its burden of demonstrating harm, to itself or to competition,
from Defendants’ alleged unfair practices. AT&'T has not been denied access to any professional
game shown on MSG HD and MSG+ HD, and it has not shown that lack of access to those
services has had any discernable impact on its growth. Nor could it, as the number of AT&T U-
verse TV subscribers continued to increase last year while company officials boast that U-verse
TV is doing very well in Connecticut. As noted by Professors Bulow and Owen: “AT&T’s
complaint offers no evidence or theory explaining why, absent MSG HD and MSG+ HD, it

cannot offer a competitively attractive and profitable video service to Connecticut viewers.””

o As discussed below and in Jeremy 1. Bulow and Bruce M. Owen, Analysis of Competition and

Consumer Welfare Issues in AT&T’s Program Access and 628(b) Complaint Against Cablevision and
Madison Square Garden (“Bulow/Owen™) (attached as Exhibit 1), it is precisely this sort of product
differentiation that drives investment, innovation, and enhancement of consumer welfare.

K See id 7.
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Further, AT&T’s allegation that Defendants’ decision not to license MSG HD and MSG+ HD
contravenes “established [antitrust] standards” is based upon misreading and misapplication of
relevant antitrust law and economic principles, which point decisively against the forced sharing
AT&T seeks.

Third, while elsewhere acknowledging that MSG HD and MSG-+ HD are and always
have be¢n delivered via terrestrial facilities, AT&T nonetheless groundlessly asserts that such
programming should be properly classified as “satellite cable programming” for purposes of the
program access rules. AT&T adduces no support for this assertion, because there is none.

Fourth, there are no grounds for AT&'T’s claim that the terrestrial delivery of these
services should be branded as an “evasion” of the program rules (even assuming the Commission
has authority over such “evasions™). Defendants’ use of terrestrial delivery for MSG HD and
MSG+ HD pre-dated AT&T’s entry into the video market by more than seven years, and was
driven by valid business considerations similar to those that previously have justified
Commission rulings rejecting evasion claims. Defendants have always utilized terrestrial
delivery for MSG HD and MSG+ HD, and it is not an evasion to continue to employ that method
of delivery simply because, as a consequence, AT&T could not, upon its subsequent entry into
the video market in Connecticut, gain access to those services pursuant to the program access
requirements.

Fifih, AT&T alleges that Cablevision exercised “undue influence” over MSG’s decision
not to sell MSG HD and MSG+_ HD to AT&T, but that prohibition applies only to satellite cable
programming, which MSG HD and MSG+ HD are not. Further, Defendants’ decision to use
affiliated programming not subject to forced sharing under Section 628 as a competitive

differentiator is not tantamount to Cablevision exercising “undue influence” over MSG’s
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decision not to sell MSG HD and MSG+ HD to AT&T. Congress did not intend for Section 628
to prohibit cable companies from having any involvement in licensing decisions by their
subsidiaries, particularly with respect to programming not subject to the program access regime’s
forced sharing requirements.

Sixth, AT&T’s contention that it is unlawfully discriminatory for Defendants to refuse to
provide it with a license for the terrestrially-delivered MSG HD and MSG+ HD 1s without merit.
The Commission’s anti-discrimination rules cannot be invoked to obtain compelled access to
programming that is not subject to Section 628. The fact that Defendants make terrestrially-
delivered MSG HD and MSG+ HD program services available to some other distributors 1s not
evidence of “discrimination™ against AT&T, but instead reflects Defendants’ rational and lawful
choice of a means to differentiate themselves from other multichannel video programming
distributors (“MVPDs™).

Seventh, even if the Commission concluded that it had the authority to apply the
restrictions of Section 628 to terrestrial programming, there is no justification to expand the
scope of the program access law in a competitive marketplace such as the areas of Connecticut
where AT&T competes with Cablevision. To the contrary, in such competitive markets,
consumers are far better served by giving MVPDs the freedom to respond to marketplace forces
by investing in new and innovative services.

Lastly, there is no basis for the Commission to impose penalties upon Defendants, as
requested by AT&T, because Defendants have not violated any Commission rules in their

program access dealings with AT&T or others.
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FACTUAL OVERVIEW

A, Launch of MSG HD and MSG+ HD.

MSG HD and MSG+ HD were launched as terrestrial offerings more than a decade ago.”
When it commenced offering home games played by the New York Knicks and New York
Rangers in HD as part of MSG HD in 1998,” Cablevision became the first regular provider of

HD sports programming in the country. "% Fven though few Americans had the capability to

1 2/

. . 11/ .. . . .
receive HD service, " and HD television sets were “atrociously expensive” at the time,'

# The first event televised over the Madison Square Garden Network was in 1969, and MSG+’s
ariginal predecessor, SportsChannei New York, was launched in 1976. Both MSG and SportsChannel
New York featured games played by New York area basketball, hockey and baseball teams, and those
services built up their audience base during the 1970s and 1980s through distribution over cable systems
serving comimunities in New York, northern New Jersey and southern and westermn Connecticut. At that
time, satellite delivery was a more cost-effective and technically efficient means of establishing a regional
or national distribution footprint for a cable programmer than the microwave distribution that had
previously been utilized in the industry. Fiber delivery was not even an option at the time, as fiber
networks had not yet been built out to the extent necessary to allow delivery of MSG and SportsChannel
New York to the bulk of viewers within their service area. Only later in the 1990s did fiber delivery
become a viable alternative for distribution of these services, but migrating the services from satellite
delivery would have created a number of issues — including contractual issues with affiliates and the
services commitments with respect to transponder space. Declaration of Steven J. Pontillo at § 13
(attached as Exhibit 2) (“Pontillo Declaration™).

¥ MSG HD became available to subscribers during the 1998-99 NHL and NBA seasons, and
MSG+ HD’s predecessor (Fox Sports Net New York HD) began showing games in high definition in
1999. MSG+ HD also was distributed terrestrially from its inception, for the same reasons as MSG HD.
See Pontillo Declaration at § 3, 11, 13-20.

1or See Press Release, Cablevision, Cablevision’s MSG Network To Be First Regular Provider of
Sports Coverage in HD (October 27, 1998) (“Rangers games in HDTV will be historic telecasts and a
perfect fit with Cablevision’s overall HDTV strategy . . . With the institution of state-of-the-art
technology like HDTV, MSG will continue its tradition of providing the most innovative and creative
telecasts. This is a tremendous opportunity to dramatically change the way that people watch television,
sports in particular.”).

n/ See, e.g., Dawn C. Chmielewski, TV Maker Mitsubishi to Spend Millions to Digitize CBS Prime-

Time Shows, ORANGE COUNTY REGISTER, May 11, 1999 (discussing that fewer than 26,000 HDTVs had
been sold in the entire U.S. by early 1999),

12 Peter H. Lewis, Coming Soon to HDTV: New York's Sports Teams, NEW YORK TIMES, Dec. 3,
1998 (“[T]he current HDTV sets are atrociously expensive, costing many thousands of doilars. Only a
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Defendants were willing to risk capital and resources deploying HD production and delivery
capabilities -- at a time when few others in the industry were willing to do s0."* Absent
Cablevision’s willingness and desire to carry MSG HD, the service would not have launched in
1998. Cablevision viewed HD as an opportunity to distinguish itself in the marketplace, not just
from DBS and its other competitors, but among all communications services companies. 1/

I. The undertaking required significant up-front investment in next-generation HD
cameras and production facilities and new signal processing and signal transmission
equipment.w Further, if consumer demand did, indeed, develop for MSG HD, additional

16/

investment in new customer premises hardware would be necessary. ™ Moreover, satellite

distribution of MSG HD and MSG+ HD was commercially impractical. Indeed, at that time

satellite distribution of MSG HD and MSG+ HD would have required an entire transponder

relative handful of people in New York City have bought them, and only a few HDTV programs have
been broadcast.”™).

1 See Transcript of News Hour with Jim Lehrer, HDTV: Transforming TV, Aug. 11, 1998,
available at http:/fwww . pbs.org/newshour/bb/media/july-dec98/hdtv.html. (quoting New York Times
correspondent Joel Brinkley: “It’s going to take a while before the networks decide to do live
programming in high definition, because they’d have to buy a whole new range of cameras and
production equipment that are quite expensive. And the networks are just as curious as the rest of us to
understand whether the public really wants this. They don’t want to spend all this money to buy all this
production equipment to find perhaps two or three years from now that the public looks at high definition
with a yawn.”),

1 Pontillo Declaration 9 7. Prior to distributing MSG HD terrestrially, Cablevision had gained
experience with terrestrial distribution of affiliated local and regional programming services. In 1986,
Cablevision launched News 12 Long Island, the world’s first 24-hour regional cable news channel. News
12 has been transmitted via terrestrial facilities from its inception, since the limited geographic market for
the service made terrestrial delivery the most efficient means of distributing the service. Cablevision also
launched the MetroChannels in 1998, a terrestrially-delivered suite of three local programming services
designed to serve as a video and interactive version of a local newspaper. Until its discontinuance in
2005, Metro utilized Cablevision’s fiber optic transport networl,, which interconnects various system
headends serving the tri-state area. Id. at  12.

H Pontillo Declaration § 8. See also Lewis, supra note 12 (“MSG . . . just purchased a pair of
Lucent MPEG-2 Digital Video System encoders . . . signaling that it is serious about regular high-
definition transmissions for sports and special events.”).

16/ Pontillo Declaration § 8.

10
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because of the bandwidth intensity of HD programming.'” These costs would have added
significantly to the uplink costs associated with satellite delivery,'® and it made no sense to incur
them, given that the only distributor willing to carry the service, Cablevision, had an existing
fiber network that could be utilized for delivery of these HD services.”” The economic and
technical advantages of terrestrial delivery did not merely help to mitigate some of the risk
associated with investing in expensive and unproven HD programming; in fact, they made it
possible for Cablevision to roll out HD as early as it did.*”

2. During the initial years in which only Cablevision was providing MSG HD and
MSG+ HD, utilizing Cablevision’s existing internal network and fiber facilities was by far the
most viable distribution option.”” The cost savings from terrestrial distribution were critical,
given the substantial capital costs associated with introducing HD programming, continued
uncertainty over the level of consumer demand for HD, and the tepid interest in distribution from
other providers.””’ In addition, the larger transmission capacity afforded by fiber delivery
ensured that the new technical challenges associated with producing and distributing HD sports

programming would not be exacerbated by bandwidth constraints.>”

1 111, 14.

& Id. q 14.
! Id.
2 1l

2 Id 9911, 14,

2 See id. See also, e.g., Customers Unconverted fo HDTV, NEWSDAY, March 10, 2003 (*More than
four years after high-definition service became available nationally, it is still a rarity in the nation’s 105
million television households. . . . ‘HDTYV is still a profitless and theoretical activity in the United States.’
said Josh Bernoff principal analyst at Forrester™); id. (noting that Time Warner “has not agreed to pay the
license fees sought by other [HD] channels, including Discovery, HDNet and MSG Network™).

2 Pontillo Declaration 44 18-19. Sports programming (whether in SD or HD) typically needs to be
transmitted at higher bit rates and with less compression due to the fact that it features a great deal of fast
action, detail, and quick camera movement.

11



REDDACTED -- FOR PUBLIC INSPECTION

B. Terrestrial Distribution of MSG HD and MSG+ HD to Other MVPDs.

3. In 1998, besides Cablevision and other existing cable operators, there were at
least three other MVPDs serving the New York and Hartford DMAs. Not until MSG HD and
MSG+ HD had been in operation for more than five years did any of these entities begin to
express interest in providing MSG HD and MSG+ HD to their subscribers.*"

4. In 2005, MSG began to license MSG HD and MSG+ HD to certain MVPDs and,
as with Cablevision, the services were delivered terrestrially. At that time, MSG determinéd that
it did not make economic sense to change the established method of delivery of the services; in
fact, it was more cost effective to continue using terrestrial delivery. Thus, the continued
reliance on terrestrial delivery was a natural outgrowth of the services’ origins as terrestrial
offerings over a fiber-based network, MSG HD and MSG+ HD are terrestrially delivered via a
fiber link for hand-off at designated pick-up points on a “come and get it” basis, whereby MVPD
licensees arrange for pick-up of the signals at their own cost and expense. As a result, MSG’s
signal delivery costs for MSG HD and MSG+ HD are minimal **

5. By contrast, switching to satellite delivery would add up-front costs for additional
satellite uplink equipment, and recurring monthly costs for leasing transponder capacity.*®
Incurring these additional costs would make little sense, because one of the principal benefits to
be gained from satellite delivery — a broad geographic distribution footprint — does not come into

play with respect to distribution of MSG HD and MSG+ HD.*” In addition, terrestrial

2 Id. 9 15.

i 1d. 99 16-17.

2 Id.9q17.

= As noted above, while the regional footprint of the satellite-delivered SD MSG and MSG+

services makes terrestrial delivery a potential distribution option, there are issues and constraints

12
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distribution allows for the introduction of technical enhancements and advanced capabilities,
including the eventual addition of two-way features, that are not practical in a satellite
distribution model. For example, in 2001, Cablevision experimented with a two-way offering
known as “Game Director,” which offered viewers the opportunity to choose from among
multiple camera angles for certain games.w Other vendors have similarly found terrestrial
delivery of bandwidth-intensive HD networks to be more efficient than satellite delivery, even
where a sister SD network is already delivered via satellite. For example, SportsNet New York
(SNY) is distributed via satellite but SNY HD is distributed terrestrially.””

C. AT&T’s Entry into the Connecticut Market and Its Negotiations with MSG.

6. AT&T first began providing video service to Connecticut residents in the last half
0f 2006,* by which time MSG HD and MSG+ HD already had been in existence and
terrestrially delivered for over seven years. The next year, AT&T and MSG finalized an
affiliation agreement that licensed AT&T to distribute the satellite-delivered, standard definition
MSG and MSG+ services.” While AT&T also had requested a license to distribute the
terrestrially-delivered MSG HD and MSG+ HD services during the negotiations, Defendants
exercised their lawful right to decline that request, preferring instead to continue to utilize MSG

HD and MSG+ HD as a product differentiator for Cablevision. During negotiations, AT&T

associated with changing the mode of delivery of a service customarily delivered via satellite. See supra
at n.8.

¥ Pontillo Declaration 9 18-19.
» Id. 17
30/ See Complaint, Exhibit 2, Joint Declaration in Support of Program Access and Section 628(b)

Complaint, 17 8-9 (“AT&T Joint Declaration™).
U Declaration of Adam Levine 41 5, 9 (“Levine Declaration™) (attached as Exhibit 3).
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representatives acknowledged that Defendants are not legally obligated to license the
terrestrially-delivered MSG HD and MSG+ HD to AT&T >

7. AT&T and MSG signed the agreement to carry the satellite-delivered, standard
definition MSG and MSG+ services on Qctober 17, 2007** That same day, AT&T and
Defendants executed a mutual release of claims that discharged each party from liability for
(among other things) all claims arising out of or relating to the issues in the ne’gotiation of the
October 17, 2007 agreement, including the terms, conditions, and provisions that are contained
or that could have been contained in such agreement.” AT&T launched MSG and MSG+ on the
licensed Conneéticut systems in late 2007, and has continued to provide those services to its
subscribers of such systems in Connecticut since that time.

8. In July 2008, AT&T contacted Defendants to discuss obtaining a license to carry
Rainbow HD networks — specifically AMC HD, IFC HD, WEtv HD and Fuse HD.>* AT&T’s
specific request was to open negotiations toward AT&T obtaining “access to the satellite
delivered HD simulcasts,” and the AT&T representative specifically said that the focus of
AT&T’s request was “not [on] the terrestrial stuff.™® Nevertheless, AT&T subsequently
attempted to insert a demand for terrestrially-delivered MSG HD and MSG+ HD into the
negotiations. During negotiations, Defendants suggested they might be willing to provide AMC

HD, IFC HD, WEtv HD, and Fuse HD to AT&T in exchange for [[begin highly confidential]]

i Levine Declaration § 7.

W Id. 99
34 See id. 9 9-10. The release is attached hereto as Exhibit 4.
¥ Id. 11

3 Levine Declaration § 11.
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[fend highly confidential]]’” AT&T rejected this proposal,
but did state that it would consider agreeing to [[begin highly confidential]]

[[end highly confidential]] if it could distribute MSG HD and MSG+ HD, in
addition to AMC HD, IFC HD, WEtv HD, and Fuse HD.*® Defendants rejected this
counteroffer and all subsequent attempts by AT&T to obtain a license for MSG HD and MSG+
HD as part of the ongoing discussions, consistent with Defendants’ preference to limit the
negotiations to the satellite-delivered HD programming AT&T originally sought in its
negotiating request and their desire to continue to utilize MSG HD and MSG+ HD as a product
differentiator for Cablevision.*” Negotiations between Defendants and AT&T for potential
licensing of AMC HD, IFC HD, WEtv HD, and Fuse HD are continuing.*"

D. Competition in the Video Marketplace.

9. AT&T provides service in competition with Cablevision in thirteen
municipalities in southern Connecticut -- most of which are included in the New York
Designated Market Area (“NY DMA™) -- and seven communities in western Connecticut that are

included in the Hartford, Connecticut DMA.*Y Consumers in the areas where AT&T competes

7 Levine Declaration § 12. Rainbow Media Holdings, LLC is a programming and entertainment
subsidiary of Cablevision Systems Corporation.

38/ Id

39¢ Id

40/ [d

4 See Letter from Deborah Verbil, General Attorney, AT&T, to Kimberley J. Santopietro,

Executive Secretary of the DPUC, Docket No. 07-10-04, Application of The Southern New England
Telephone Company for a Certificate of Video Franchise Authority (filed July 23, 2009). The New York
DMA Connecticut communities are: Greenwich, Stamford, New Canaan, Darien, Norwalk, Westport,
Weston, Fairfield, Bridgeport, Stratford, Orange, Woodbridge, and Milford. Cablevision also competes
directly with AT&T in the following Hartford DMA communities: Litchfield, Cornwail, Goshen,
Torrington, Thomaston, Warren, and Morris, Connecticut.
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with Cablevision are offered a choice of up to four video programming providers.*” The
Commission has recognized that Cablevision faces effective competition in each of the
Connecticut communities in which it operates, including every Connecticut community in which
Cablevision competes with AT&T.*¥

10, Although it entered the video market in Connecticut only three years ago, AT&T
is already a formidable competitor in the Connecticut MVPD marketplace. AT&T is a corporate
giant and the largest communications services company in the country, with an enterprise value
of nearly $224 billion and over 289,000 employees.*” AT&T is now the 10® largest video
provider, and is growing rapidly, approaching an annual run rate of $2 billion in revenue.* In
the second quarter of 2009, AT&T added 248,000 U-verse TV subscribers, giving it a total 1.577

million nationwide.' AT&T Vice President of Video Services Jeff Weber recently commented

that AT&T’s “accelerated customer growth” shows that demand for AT&T U-verse TV “remains

i Many residents in Connecticut have the option to choose MVPD service from either Cablevision
{or Comceast or Cox), AT&T, DirecTV, and Dish Network.

a3 See Cablevision of Litchfield, Inc. Petition for Determination of Effective Competition in Eight
Connecticut Communities, 23 FCC Red 16614 (2008); Cablevision of Connecticut, L.P. and Cablevision
of Southern Connecticut, L.P. Petition for Determination of Effective Competition in Various Connecticut
Communities, 23 FCC Red 8538 (2008).

i Yahoo Finance, AT&T, Inc., Key Statistics, af http://finance.yahoo.com/q/ks?s=1 (Last visited
August 29, 2009); AT&T Second Quarter 2009 Investor Report, at 18 (Aug. 5, 2009) at

htip://www . sec.gov/Archives/edgar/data/732717/000073271709000050/att2q0910q.htm. By contrast,
Cablevision’s enterprise value is roughly $17 billion, and the company has 17,000 full-time employees.
Yahoo Finance, Cablevision Systems Corporation (CVC), Key Statistics, ar
http://finance.yahoo.com/q/ks?s=CVC (Last visited July 20, 2009); Cablevision Systems Corporation,
2008 Annual Report (Form 10K), at 26 (Feb. 26, 2009) available ar http://www.cablevision.com/
investor/proxy jsp.

a3 See Todd Spangler, AT&T: 100,000-Plus Subs Through DirecTV In O2, But Telco Reported Net
Add Of 3,000 Satellite TV Customers In Period, MULTICHANNEL NEWS, July 23, 2009; AT&T Investor

Update, 2Q09 Earnings Conference Call Presentation, at 11 (July 23, 2009)
http://phx.corporateir.net/External. File?item=UGFyZW50SUQIMjI5SMDASMnxDaGlsZEIEPTMONDY ¢

MnxUeXBIPTI=&1t1.

46/ See Todd Spangler, AT& T 100,000-Plus Subs Through DirecTV In O2, But Telco Reported Net
Add Of 3,000 Satellite TV Customers In Period, MULTICHANNEL NEWS, July 23, 2009,
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high even in challenging economic times.”*” Tndeed, AT&T today reported that “U-Verse is
doing better than expected,” with the company’s Chairman and CEO stating that AT&1’s video

offering is performing “very well” and doing “everything I would have hoped that the product

would have accomplished.”™

11, AT&T entered the Connecticut video market in 2006 and has clearly emerged as a
potent cable television competitor that continues to solidify and expand its position. AT&T
reported that as of 2009 “370,000 households in Connecticut could get U-Verse” and that it “has
‘aggressive’ expansion plans” in the state.™” Its build out is steadily growing and AT&T now
serves at least 96 communities throughout Connecticut, including 20 of the 24 municipalities in

50/

the state served by Cablevision.”™ AT&T has heavily promoted its U-Verse service in

Connecticut for three years.’” AT&T’s marketing and advertising campaigns have emphasized

i Press Release, AT&T, U-verse TV Starts 2009 with Record Quarter (Apr. 23, 2009).

4/ Dave Hendrick, AT&T chief talks U-verse, M&A4, SNL KAGAN, Sept. 17, 2009,
http:/fwww.snl.com/InteractiveX/article.aspx?CDID=A-10063135-14388&KPLT=2
49l Lynn Doan, Now on Demand. Competition: AT&T is Poised to Fight a Full-Scale War with

Cable Companies. Buf will the Prices Come Down?, HARTFORD COURANT, May 24, 2009,

o See supra atn.dl.

o See Peter Svensson, fn race with cable, AT&T pushes Discounted Bundle, ASSOCIATED PRESS,
Aug. 24, 2009 (reporting that AT&T has “started offering its first bundle discount for customers who
combine its U-Verse TV service with wireless and broadband™ and that it and Verizon are “competing
with cable companies for video and Internet subscribers, and trying to emphasize their wireless networks
as assets the cable companies can’t match.”y, AT&T Calls for Help: Hiring 100 People, 50 of Them to
Sell U-Verse TV Service Door io Door, HARTFORD COURANT, Aug. 12, 2009 (reporting that AT&T “has
been selling the service through call centers, telemarketing, direct mail and a third-party contract sales
force” and that Connecticut “was one of AT&T’s first U-verse markets and is among its strongest.”);
Mark Peters, Fonfara Criticized for AT&T Letter, HARTFORD COURANT, April 5, 2008 (discussing a
legislator’s letter to his constituents inviting them to an AT&T U-Verse marketing event); Mark Peters,
Sofi-Serve: Selling TV Like Ice Cream; AT&T Is Pitching Its New Service Fact to Face, One
Neighborhood at a Time, HARTFORD COURANT, June 13, 2007 (discussing AT&T’s marketing efforts
such as cruising neighborhoods in an ice cream truck, going door-to-door, inviting customers to free
movies or concerts, and throwing parties at apartment complexes); Stay Tuned for Cable Wars,
FAIRFIELD COUNTY BUSINESS JOURNAL, Jan. §, 2007 (“AT&T is offering its U-verse service in parts of
Danbury, Fairfield, Norwalk, Stamford and Trumbull.”). See also Exhibit 5, which contains a sampling
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U-Verse’s HD services and other differentiating features such as a “whole house” DVR offering,
and special tie-ins with AT&T’s exclusive iPhone and iTouch service arrangements.”” AT&T
also is seeking to differentiate itself on the basis of its sports program offerings, asserting that
“UJ-verse customers know that there’s really only one way to watch TV, especially the big
game,” and highlighting its carriage of the NFL Network and NFL Red Zone® - neither of
which are carried by Cablevision on any of its systems.

ARGUMENT

I. THE CLAIMS IN THE COMPLAINT ARE BARRED BY THE TERMS OF THE
OCTOBER 17, 2007 RELEASE EXECUTED BY AT&T

As a threshold matter, AT&T is barred from bringing this Complaint because, in
conjunction with the consummation of the 2007 license agreement for the satellite-delivered
MSG and MSG+ services, it agreed to release Defendants from any claim related to access to
MSG HD and MSG+ HD. The release states that AT&T and Defendants agree to release one
another from any and all claims, actions, damages, and liabilities “arising out of or relating to the
issues” in (i) the program access complaint brought by AT&T in 2007 and (it) the negotiation of
the October 17, 2007 license agreement “including, without limitations, the terms, conditions,

.. . . . . fi
and provisions contained therein or that could have been contained therein.™

of AT&T advertisements and marketing materials that seek to differentiate U-Verse from Cablevision and
other cable providers

52 See infra at 42-43, 52-55,

5 REUTERS, AT&T U-verse TV Foorball Fans Score With Unique College Foorball Content {Aug.
24, 2009).

i Mike Reynolds, Updated: AT&T, RCN Add NFI, RedZone To Lineup, Telco Positions Service On
HD Premium Tier, MULTICHANNEL NEWS (Sept. 11, 2009 reporting that AT&T will offer the NFL
RedZone channel as part of its U-Verse HD Premium Tier, beginning Sept. 137).

55 See Levine Declaration Y 9-10; Exhibit 4.
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As AT&T itself has acknowledged, the negotiations leading up to the 2007 agreement
included a request by AT&T for a license for MSG HD and MSG+ HD. ¥ AT&T first requested
a license for MSG HD and MSG+ HD in June 2007. When MSG declined that request, AT&T
initially agreed to lay the issue aside.”” In October 2007, however, AT&T again requested a
license for MSG HD and MSG+ HD, in the context of negotiations over carriage of the standard
definition, satellite-delivered MSG and MSG+ services. Defendants again declined this request.
The parties then finalized and executed the October 17, 2007 agreement and the release. >

The broad and unambiguous language of the release therefore precludes AT&T from now
raising a claim regarding access to the HD RSNs, which clearly “aris[e] out of or relat[e] to” the
negotiations that led to the October 2007 license agreement. Thé release does not carve-out any
potential license provisions, including access to the HD RSN, that were not ultimately included
in the agreement.” Accordingly, AT&T is barred by the release from challenging the
lawfulness of either the October 17, 2007 license agreement itself or of issues arising from the
negotiation of that agreement, which included the disposition of AT&T’s request for a license for
MSG HD and MSG+ HD.

The Commission has observed that “public policy requires that we avoid unnecessary
regulatory interference regarding contracts entered into by consenting pa.rties.”éw AT&T was

certainly free to seek revisions to the release prior to signing it. AT&T even bhad a ready

36/ Complaint 9 42-44.

v Levine Declaration 99 7-8.

58 See id. See also AT&T Joint Declaration ¥ 36.

> The sole matter excluded from the ambit of the release concerned the parties respective positions

in ongoing Federal court litigation regarding the nature of the authorization that AT&T was required to
obtain from the Connecticut DPUC in order to provide its U-Verse video service. See Exhibit 4.

60/ EchoStar Communications Corporation v. Fox/Liberty Networks LLC, 13 FCC Red 2184, 420
(1998) (“EchoStar v. Fox/Liberty Initial Order™).
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opportunity to bring the matter to the Commission’s attention contemporaneously, since it arose
during the pendency of AT&T s 2007 program access complaint égainst Defendants® — and
AT&T had already demonstrated a willingness to use that opportunity as a forum to object to
another condition sought by Defendants as part of the 2007 license agreement.”” Instead, AT&T
signed the release and filed a motion to dismiss with the Commission noting that “[t]he parties
have agreed generally to release each other from claims related to the dispute, while reserving
their respective rights with respect to enforcing the agrcemc—:n‘[.”63 / Having clearly raised the
issue of obtaining a license to carry MSG HD and MSG+ HD during the 2007 agreement
negotiations — and having just as clearly agreed to release Defendants from any liability arising
out of or related to issues in the negotiation of that agreement (including provisions that could
have been contained in that agreement) — AT&T 1s therefore precluded by the terms of the
release from bringing the claims set forth in the Complaint.

I1. THE PROGRAMMING AT ISSUE IS TERRESTRIAL AND THEREFORE NOT
SUBJECT TO THE PROGRAM ACCESS REQUIREMENTS

Each of the five counts of AT&T’s Complaint is brought pursuant to the provisions of

Section 628(b) and 628(c) of the Communications Act. Section 628(b) of the Communications

o/

Complaint § 40.

621 There can be no suggestion that AT&T signed the release under duress or as the result of undue
pressure. AT&T is a large, sophisticated company with ample resources and over a century of experience
in the communications industry, and it retained outside counsel to represent it in the 2007 program access
dispute. The 2007 program access complaint was still pending before the Commission at the time AT&T
signed the release. In any case, a release cannot be avoided on the basis of duress or undue pressure
where the allegedly coerced party chooses to enjoy the benefits of the underlying contract rather than to
challenge the agreement that includes the release at its first opportunity. See, e.g, VKK Corp. v. National
Football League, 244 F.3d 114, 122-123 (2d Cir. 2001} (holding that “[i]f the releasing party does not
promptly repudiate the contract or release, he will be deemed to have ratified it.”); In re Boston Shipyard
Corp., 886 F.2d 451, 455 (1st Cir. 1989) (holding that, where one remains silent or acquiesces in a
contract for a period of time after he has the opportunity to avoid it, he cannot then seek to avoid it based
on duress).

63/ Motion to Dismiss Program Access Complaint, CSR-7429-P, at 1-2 (October 18, 2007).
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Act states that it is unlawful for a cable operator to “engage in unfair methods of competition or
unfair or deceptive acts or practices, the purpose or effect of which is to hinder significantly or to
prevent any multichannel video programming distributor from providing safellite cable
programming . . . to subscribers or customers.”® Section 628(c) likewise imposes restrictions
on the sale of “satellite cable programming” to multichannel video programming distributors.®*
“Satellite cable programming” is “video programming which is transmitted via satellite.”*

The plain language of section 628 limits its reach to programming that is delivered by
satellite.*” MSG HD and MSG+ HD are not and have never been transmitted via satellite for
receipt by any MVPD for retransmission to their subscribers. Instead, they are made available to
MVPDs solely via terrestrial means. As detailed fully below, none of the claims set forth in the
Complaint are cognizable under Section 628, because each requests that the Commission compel

Defendants to provide AT&T with access to terrestrial programming services.

A. The Complaint Seeks to Improperly Circumvent the Pending Commission
Proceeding Addressing Access to Terrestrial Programming,

AT&T argues that its Complaint should bypass the Commission’s established procedure
of delegated enforcement of program access complaints by the Media Bureau because the
“Media Bureau has previously determined that a complaint filed by AT&T seeking access to

regional sports programming raised novel issues of first impression that the Bureau was not

64/ 47 U.S.C. § 548(b) (emphasis added).
65/ 47 U.S.C. § 548(c) (emphasis added).
86l 47 U.S.C. § 548(i) (referring to 47 U.S.C. § 605(d)) (emphasis added).

67/ See, e.g., Caminetti v. United States, 242 U 8. 470, 485 (1917} (“It is elementary that the
meaning of a statute must, in the first instance, be sought in the language in which the act is framed, and
if that is plain . . . the sole function of the courts is to enforce it according to its terms.”); Browder v.
United States, 312 1.8. 335, 338 (1941) (no argument has more weight in statutory interpretation than

. that a construction is within the plain meaning of the words of the statute).
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authorized to decide on ‘delegated authority.””*® In fact, the Media Bureau in that order did not
identify any “novel issues,” but merely affirmed that inapplicability of the program access rules
to terrestrial programming is well-established and that the Bureau has no authority to overturn
those precedents.ég/ Indeed, grant of the relief sought in the Complaint would be particularly
inappropriate because it would circumvent the pending Commission proceeding considering
whether “it would be appropriate to extend our program access rules to all terrestrially delivered

*"% The Commission’s framing of the issue in that proceeding

cable-affiliated programming.
implicitly acknowledges that its cuwrent rules do not apply to terrestrial programming, thereby
warranting dismissal of the Complaint.”"

The Media Bureau relied on the Commission’s precedent and the pending 2007 NPRM

when it recently dismissed AT&T s program access complaint against Cox seeking access to a

terrestrial programming service. The Bureau held specifically that because the issue of access to

o8 Complaint at 6.

& AT&T/CoxCom Order § 13. See DirecTV, Inc. v. Comcast Corp., 13 FCC Red 21822, 925
(1998) (“DirecTV Order™); EchoStar Communications Corp. v. Comcast Corporation, 14 FCC Red
2089, § 21 (1999) (“EchoStar Order”); RCN Telecom Services of New York, Inc. v. Cablevision Systems,
Inc et al., 14 FCC Red 17093, 9 25 (1999) ( “RCN Order™Y, DirecTV, Inc. and EchoStar Communications
Corp. v. Comcast Corp., 15 FCC Red 22802, 4 12 (2000) (“Comcast SportsNet Order on Review™), RCN
Telecom Services of New York, Inc., et. al. v. Cablevision Systems, Inc. et al., 16 FCC Red, 12048, 41 14-
17 (2001) (“RCN Order on Review™) (rejecting arguments that Section 628 may be apptlied to
terrestrially-delivered programming); Implementation of the Cable Television Consumer Protection and
Competition Act of 1992, Development of Competition and Diversity in Video Programming Distribution.
Section 628(c)(5) of the Communications Act; Sunset of Exclusive Contract Prohibition, 17 FCC Red
12124, 4 73 (2002) (“2002 Program Access Order”);, Everest Midwest Licensee v. Kansas City Cable
Partners and Metro Sports, 18 FCC Red 26679, 9 7, n. 34 (2003). (“Everesi Midwest Order™) (“By its
express terms, Section 628 of the Communications Act does not apply to terrestrially-delivered
services.”); Implementation of the Cable Television Consumer Protection and Compelition Act of 1992,
Development of Competition and Diversity in Video Programming Distribution: Section 628(c)(5) of the
Communications Act. Sunset of Exclusive Contract Prohibition, 22 FCC Red 17791, § 78 (2007) (“2007
Extension Order & NPRM”).

v 2007 Extension Order & NPRM Y 116,

v Alaska Prof. Hunters Ass'n, Inc. v. FAA, 177 F.3d 1030, 1035 (D.C. Cir. 1999) (“Once an agency
gives its regulation an interpretation, it can only change that interpretation as it would formally modify
the regulation itself: through the process of notice and comment rulemaking.”).
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terrestrial programming is under consideration “in the 2007 Program Access NPRM, we find that
the rulemaking process, and not the instant adjudication, to be the correct forum for determining
these issues.”” Here, the case for relief is even less compelling than in AT&T/CoxCom, because
AT&T actually has not been deprived of access to any local professional games. Just as the
Bureau properly dismissed AT&T’s complaint against Cox pending resolution of the issue in the
NPRM, the Commission should do the same here.”

B. The Commission’s Prior Rulings Make Clear that the Ambit of Section 628
Is Limited to “Satellite Cable Programming.”

More than a decade ago, the Commission first held that “the correct reading of section
628 1s that the [program access] provisions apply to satellite cable programming™ only.” The
Commission has never retreated from that ruling, holding on numerous subsequent occasions
that a vertically-integrated cable programmer that declines to sell terrestrial programming to an
MVPD does not violate Section 628.7 Less than two years ago, the Commission again declined
invitations from AT&T and others to expand the program access rules to cover terrestrial

programming.’® Because Congress deliberately rejected applying the program access provisions

& AT&T/CoxCom Order 1§ 16.

7 AT&T attempts to preemptively dismiss arguments its Complaint is “an attempted ‘end run’
around the Commission’s pending rulemaking,” invoking what it claims is the “broad, statutory
prohibition™ against unfair competition in Section 628(b). Complaint at ii, n.2. But the Media Burean
addressed and properly rejected AT&T’s claim that the putative “breadth” of Section 628(b) could trump
both the Commission’s unbroken line of precedent regarding the applicability of Section 628 to terrestrial
programming, as well as the pending rulemaking. See AT&T/CoxCom Order 16.

w DirecTV Order | 25; EchoStar Ovder § 21.

7 See supra at n.58.

% 2007 Extension Ovder & NPRM Y 78.
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to non-satellite delivered programming,w there is no statutory basis for applying those
requirements to MSG HD and MSG+ HD.

Congress plainly chose to limit the scope of Section 628 by specifying that the statutory
constraints applied only to a single category of programming: satellite cable programming.m As
the Commission observed in 1999: “In enacting Section 628, Congress determined that while
cable operators generally must make available to competing MVPDs vertically-integrated
programming that 1s satellite-delivered, they do not have a similar obligation with respect to
programming that is terrestrially-delivered. ™™ Rather, the statute evidences “a specific intention

80/

to limit the scope of the provision to satellite services. Moreover, the specific Congressional

directive to limit application of the program access requirements of Section 628 to “satellite
cable programming” cannot be superseded by more general rulemaking authority set forth

elsewhere in the statute.®"/

v 2002 Program Access Order § 73 (citing H.R. Conf. Rep. 102-862, 102nd Cong., 2nd Sess. 91
(1992)).

T See Nat'l Mining Ass’n v. Dep't of Interior 105 F. 3d 691, 694-95 (D.C. Cir. 1997) (general
rulemaking provisions in statute “do not permit [agency] to trump Congress’ specific statutory directive
in” Act and “regulate those not covered by” statutory provision); Silvers v. Sony Pictures Ent., Inc., 402
F.3d 881, &85 (Sth Cir. 2005) (Noting presumption “that when a statute designates certain persons, things,
or manners of operation, all omissions should be understood as exclusions”). See also Arc Ecology v.
United States Dep 't of the Air Force 411 F.3d 1092, 1100 (9th Cir. 2005) (“[O)missions are the
equivalent of exclusions when a statute affirmatively designates certain persons, things, or manners of
operation.”); SUTHERLAND STAT. CONST. § 47.23 (“[W]here a form of conduct, the manner of its
performance and operation, and the persons and things to which it refers are designated, there is an
inference that all omissions should be understood as exclusions.”).

i RCN Order 9 25.
8/ EchaStar Order 4 21.

sy Asiana Airlines v. FAA4, 134 F.3d 393 (D.C. Cir. 1998) (an agency “cannot rely on its general
authority to make rules necessary to carry out its functions when a specific statutory directive defines [its]
relevant functions . . . in a particular area.™);, Narural Res. Def Council, Inc. v. Reilly, 976 F.2d 36, 41
(D.C. Cir. 1992) (“[W]e have not allowed the general grant of {agency] rulemaking power . . . to trump
the specific provisions of the Act.”).
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As the Commission recognized, other indicia of Congress’ intent support respecting
Section 628’s “satellite cable programming” limitation. The Commission found that “the
legislative history of Section 628 . . . indicates that the version of the program access provision
that the Senate adopted would have extended to terrestrially-delivered programming services but
the House bill, that was eventually adopted, did not.”*” Thus, not only is there no statutory
language to support application of the program access rules to terrestrial programming, but the
legislative history of the provision specifically proscribes such a Step.w

Under the language of the statute and the Commission’s precedent, AT&T is not entitled
84/

to the relief sought in the Complaint.

III. DEFENDANTS HAVE NOT ENGAGED IN UNFAIR METHODS OF
COMPETITION IN VIOLATION OF SECTION 628(b)

In Count I of its Complaint, AT&T contends that Defendants unwillingness to license
MSG HD and MSG+ HD constitutes “an ‘unfair method[] of competition’ or an ‘unfair . . . act[}

or practice[]’ in violation of Section 628(b).”** To establish a violation of Section 628(b), a

e RCN Order 4 26.

5/ The Supreme Court has noted that “[f]lew principles of statutory construction are more
compelling than the proposition that Congress does not intend sub silentio to enact statutory language that
it has earlier discarded in favor of other language.” INS v. Cardoza-Fonseca, 480 U.S. 421, 442-43
(1987) (finding enactment of House bill rather than Senate bill demonstrates that Congress rejected
Senate’s stricter language). See Gulf Oil Corp. v. Copp Paving Co., 419 1.8, 186, 200 (1974) (finding
deletion of language in Conference Committee “strongly militates against a judgment that Congress
intended a result that it expressly declined to enact™).

8 Dismissal of the complaint also would aveid unnecessarily implicating the First and Fifth

Amendment issues presented by imposing program access remedies on content providers in specific
factual circumstances. See Turner Broad. Svs., Inc. v. FCC, 114 5. Ct. 2445, 2456 (1994), Time Warner
Entertainment Co., L.P. v. FCC, 93 F.3d 957, 979 (D.C. Cir. 1996) (not precluding an “as applied”
challenge to application of program access rules); Keystone Bituminous Coal Ass 'nv. Duncan, 771 F.2d
707, 712 (3d Cir.), aff'd, 480 U.S. 470, 488 {1987) (governmental interference with the use of property
can constitute a regulatory taking.). See also 2002 Program Access Order § 45, n.138 (record evidence in
different circumstances might render rules unenforceable).

8 Complaint § 83.
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complainant must demonstrate (1) unfair or deceptive acts and (2) that those acts had the purpose
or effect of hindering significantly or preventing an MVPD from providing satellite cable
programming to subscribers or consumers.*”

Because Defendants have full discretion to choose whether or not to license terrestrially-
delivered MSG HD and MSG+ HD, there 1s no legal basis for the Commission to find that the
decision not to license that programming to AT&T violates Section 628(b). As the Commission
has held previously in rejecting section 628(b) claims seeking access to terrestrial programming,
it is not “unfair or deceptive” for programmers to “exercis|e] competitive choices that Congress

“#7/ Moreover, even if Section 628(b) could be construed to apply to the

deemed legitimate.
programming at issue, and Defendants’ conduct could be considered “unfair or deceptive™ —
neither of which is the case — AT&T would still be unable to establish a violation of Section
628(b) due to its failure to demonstrate that the purpose or effect of Defendants’ conduct was to

hinder significantly AT&T’s ability to provide satellite cable programming.

A. As a Matter of Law, Denial of Access to Terrestrial Programming Cannot
Constitute an Unfair Practice that Violates Section 628(b).

Section 628(b) states that it is unlawful for a cable operator to “engage in unfair methods
of competition or unfair or deceptive acts or practices, the purpose or effect of which is to hinder
significantly or to prevent any multichannel video programming distributor from providing
satellite cable programming . . . to subscribers or customers.”® “Satellite cable programming”

is “video programming which is ransmitted via satellite.”™’

86/ AT&T/CoxCom Order § 12, DirecTV Order ¥ 32.

o EchoStar Order 9 29; DirecTV Order ¥ 33.

8 47 U.S.C. § 548(b).

81 47 U.S.C. § 548(i) (referring to 47 U.S.C. § 605(d)) (emphasis added).
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Under normal marketplace practices, firms are free to choose the distributors for their
products.w While Congress created a narrow exception to that norm in Section 628, that
exception is limited to satellite-delivered programming. As the Commission has found on
numerous occasions, the plain language of section 628(b) thus limits its reach to programming
that is delivered by satellite.”"

Because neither MSG HD nor MSG+ HD meets the Act’s definition of satellite cable
programming, it is not — as a matter of law — an “unfair practice” for Defendants to exercise their
lawful choice to be selective regarding the distributors of those services. “[A] practice permitted
under the Communications Act and the Commission’s rules cannot, without more, form the basis
of a claim of unfair competition” under Section 628(b).” Indeed, the Commission has held that
exclusive agreements between programmers and cable operators that are not subject to the
restrictions set forth in Section 628 constituie “a practice that Congress examined and did not
consider anticompetitive.”’

In construing and applying Section 628(b), the Commission must give effect to the
Congressional determination to exclude programming that is not delivered via satellite from the

program access requirements. AT&T’s attempt to cast as an “unfair practice” its lack of access

to MSG HD and MSG-+ HD squarely contravenes the Commission’s ruling that Section 628(b)

o0 See, e.g., Westman Comm'n Co. v. Hobart Int’l, Inc., 796 F.2d 1216, 1226 (10th Cir. 1986)
(“Sound economic theory supports the cases that have allowed suppliers wide latitude in selecting their
distributors.”); Orson, Inc. v. Miramax Film Corp., 79 F.3d 1358 (3d Cir. 1996) (upholding film
distributor’s grant of exclusive license for certain first-run films to film exhibitor).

oV See supra n.59.

o Dakota Telecom Inc. v. CBS Broadcasting, Inc. d/b/a Midwest SportsChannel and Bresnan
Communications, 14 FCC Red. 10500, 9 21 (1999) (“Dakota Telecom Order”); EchoStar Order § 29.

it Dalkota Telecom Order 9 22.
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“cannot be converted into a tool that, on a per se basis, precludes cable operators from exercising
competitive choices that Congress deemed legitimate.”"

AT&T claims that Section 628(b) can be applied in this instance because the
programming being withheld is so critical that it “impairs AT&T’s ability to provide a competing
video service (through which AT&T delivers satellite programming to consumers and

"' Even if this claim were correct — which it is not — AT&T’s reading of the statute

subscribers).
proves too much, for it would make all desirable terrestrially-delivered programming potentiaily
subject to the program access rules should a competitor’s provision of satellite programming fail
to meet with as much success as it would have if it had access to such terrestrially-delivered
programming. If that were the correct meaning of the statute, however, there would have been
no reason for Congress to limit the statute’s scope to “satellite cable programming.”

Further, AT&1’s argument has been tried previously and failed. After its program access
complaint against Cablevision’s terrestrially-delivered MetroChannels was rejected by the Media
Bureau, RCN filed an Application for Review to the full Commission. There, RCN argued that
lack of access to terrestrial programming was actionable under Section 628(b) in circumstances
where withholding impaired its ability to provide any satellite cable programming.%’ The
Commission considered and rejected RCN’s argument.”” As the recent AT&7/CoxCom Order

expressly noted, “[n]or has the Commission granted relief pursuant to 628(b) under the theory

that merely withholding terrestrial programming hinders or prevents the provision of satellite-

i EchoStar Order 9 29.
. Complaint 4 88.

9/ Application for Review of RCN Telecom Services of New York, Inc., CSR 99-5404-P and CSR 99-
5415-P, at 9 {filed Nov. 3, 1999).

o RCN Order on Review § 15.
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cable programming.”w AT&T’s attempt to subject MSG HD and MSG+ HD to Section 628(b)
is simply not permitted under the statute or the Commission’s rules and precedents.
B."  The D.C. Circuit’s Decision in NCTA v. FCC Provides No Basis for Departing
From Commission Precedent Holding that Section 628(b) Does Not Reach
Lack of Access to Terrestrial Programming.
AT&T cites the D.C. Circuit’s decision upholding the Commission’s ban on exclusive
contracts in multiple dwelling units (MDUs),” for the proposition that Defendant’s conduct in

choosing not to license its terrestrial programming “violates Section 628(b) and the Commission

rules irrespective of whether the HD format of MSG and MSG Plus is satellite cable

2100/ 101/

programming. AT&T s argument is without merit.
First, nothing in the D.C. Circuit’s opinion offers any basis for allowing the Commission

to override express and specific limitation on the scope of its authority in Section 628 established

by Congtess.'® The specific Congressional designation of the category of programmers covered
Y g p £ g gory ol prog

i AT&T/CoxCom Order f 13.
. NCTA v. FCC, 567 F.3d 659 (D.C. Cir. 2009) (upholding the MDU Exclusivity Order).
1% Complaint 9 88.

oy As a general matter, the D.C. Circuit’s decision conflicts with the language and intent of Section
628(b), which is clearly limited to acts or practices that restrict access to satellite cable programming.
Defendants agree with the National Cable & Telecommunications Association that the

broader construction of the statute adopted by the Commission in the MDU Exclusivity Order and
affirmed by the court was legally erroneous, and incorporate by reference NCTA’s arguments in this
regard in the appeal of that order. Defendants also note that the Commission is free to revisit the
overbroad reading of Section 628(b) in the MDU Exclusivity Order, since the court merely affirmed that
reading as reasonable under Chevron. As explained below, however, even if Section 628(b) s sufficient
to support the MDU Exclusivity Order and was construed correctly with respect to the matters raised in
NCTA v. FCC, the Commission still lacks the authority to grant AT&T the relief it seeks in this case.

9 Hi-Craft Clothing Co. v. NLRB, 660 F.2d 910, 916 n.3 (3d Cir, 1981) (Congressional intentjon to
exclude certain class of persons from coverage under statute precluded agency from using regulatory
authority to subject to statute a member of the excluded category); Am. Petroleum Inst. v, EPA, 52 F.3d
1113, 1119 (D.C. Cir. 1995} (agency “cannot rely on its general anthority to make rules necessary to carry
out its functions when a specific statutory directive defines [its] relevant functions . . . in a particular
area”), See also Teva Pharm. Indus. v. Crawford, 410 F.3d 51, 55 (D.C. Cir. 2005); Natural Res. Def.
Council, fnc. v. Reilly, 976 ¥.2d 36, 41 (D.C. Cir. 1992) (*[W]e have not allowed the general grant of
rulemaking power . . . to trump the specific provisions of the Act.”); Albany Eng’g Corp. v. FERC, 548
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by the program access provisions — vertically integrated, satellite cable programmers — precludes
construing section 628 to apply to other non-designated entities, such as terrestrial
programmers.m’ As the D.C. Circuit noted in NCTA, an agency has no authority to construe a
statute in a manner that would “render nugatory restrictions that Congress has imposed.”lw

Under AT&T’s distorted reading of the statute and the D.C. Circuit decision, the general
prohibitions in Section 628(b) would negate Congress’ specific decision to exclude both
terrestrial programming and non-cable owned programming from the ambit of program access.
Such a result would contravene the court’s admonition that any action taken by the Commission
under the unfair practices provision must comport with “Section 628’s actual words,” % which
do not authorize regulation of terrestrial programming.

Second, the circumstances giving rise to the MDU Exclusivity Order and affirmed by the
D.C. Circuit as an appropriate exercise of the Commission’s authority under Section 628(b)
differ markedly from the facts here. The D.C. Circuit aftirmed the MDU Exclusivity Order
because it held that Congress, in enacting Section 628(b), “focus{ed] not on practices that

prevent MVPDs [rom obtaining satellite cable or satellite broadcast programming,” but on anti-

competitive practices “that prevent them from ‘providing’ such programming ‘to subscribers or

F.3d 1071, 1075 (D.C. Cir. 2008) (“Congress’s express provision for three types could hardly ieave room
for a FERC mandate of reimbursement of, say, the operational costs in dispute here. The maxim
expressio unius est exclusio alterius has its limits, but we need not plumb them here.”).

10 West Virginia Univ. Hosps., Inc. v. Casey, 499 U.S. 83, 101 (1991) (courts may not construe
statutes in a manner that enlarges their application when language plainly conveys a Congressional
intention to limit their scope); Louisiana Pub. Serv. Comm’nv. FCC, 476 U.S. 355,374-75 (1986) (The
Commission “may not confer power upon itself . . . to expand its power in the face of a congressional
limitation on its jurisdiction™); 4ss'n of Am. R Rs. and Wisconsin Cent. Lid. v. Surface Transp. Bd., 162
F.3d 101, 104-05 (D.C. Cir. 1998) (rejecting agency’s effort to extend to “displaced” workers rights that
statutory language showed were intended by Congress to be limited to terminated workers).

104/ NCTA, 567 F.3d at 666 (quoting AFL-CIO v. Chao, 409 F.3d 377, 384 (D.C. Cir, 2005)).
105/
Id.
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consumers.””' % The court found that the MDU exclusivity ban ran afoul of Section 628(b)
because it completely foreclosed a competing MVPD from providing any and all satellite cable

7 Here, by contrast, AT&T is not prohibited from providing any

programming to that building.
satellite programming when the only programming being withheld is terrestrial. Unlike a case
where MDU exclusivity placed all residents beyond the reach of AT&T’s cable network,
Defendants’ reasonable business decision not to sell AT&T MSG HD and MSG+ HD does not
foreclose AT&T from offering service (including any satellite-delivered programming AT&T
carries) to any subscribers. To the contrary, it is indisputable that AT&T still provides hundreds
of satellite programming channels to the many thousands of U-verse TV subscribers in
Connecticut, notwithstanding its lack of access to MSG HD and MSG+ HD.

Extending Section 628(b) to terrestrial programming would be “taking unreasonably
overbroad action to achieve an objective Congress never intended to authorize.”"™ This is
particularly true here since Congress expressly disclaimed any intention to regulate access to
terrestrial programming. Congress did not intend — and the D.C. Circuit did not construe -
Section 628(b) to preclude a cable operator from taking lawful actions that make its service more
attractive and thereby “hinder” AT&T’s ability to provide satellite cable programming. The
practice found by the court to be cognizable under Section 628(b) — exclusivity 1n cable MDUs —

entirely foreclosed competing MVPDs from providing any service to any type of customers in

MDUs. By contrast, AT&T asserts that Section 628(b) authorizes government regulation of a

roes Id. at 664 (emphasis in original).

107 Id. (“[E]xclusivity agreements have both the proscribed ‘purpose’ and the proscribed ‘effect’ —
cable operators execute them precisely so that they can be the scle company serving a building, and as
petitioners themselves put it, ‘if you can’t serve a building then you can’t deliver satellite cable
programming and satellite broadcasting programming.””).

98 See NCTA, 567 F.3d at 666.
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lawful competitive practice — terrestrial exclusivity — that may make AT&T’s service
comparably less attractive to some subset of subscribers.!® This constitutes precisely the sort of
overbroad application of Section 628(b) rejected in NCTA v. FCC.

Third, AT&T itself elsewhere has illustrated precisely why the rationale underlying the
D.C. Circuit’s affirmance of the MDU exclusivity ban is completely inapposite here. In
justifying its own exclusive practices to the Commission, AT&T asserted “[e]xclusive handset
arrangements . . . merely enhance one competing carrier’s offer, much like better service, better
call quality, fewer dropped calls, or a lower price.” "1t went on to state that:

Such arrangements do not foreclose any other carrier from offering any wireless

service to anyone (or from working with manufacturers to sell or develop

competitive phone offerings), and they certainly do not give any wireless carrier

an out-and-out monopoly, as the MDU-access agreements did within the affected

buildings."""
AT&T’s argument aptly describes the distinction between Cablevision’s exclusive distribution of
MSG HD and MSG+ HD (which does not foreclose any MVPD from providing any satellite
programming) and MDU exclusivity (which forecloses all competitive MVPDs from providiﬁg
any service). In this proceeding, however, the entire foundation of AT&T’s Section 628(b)
claim rests upon its untenable conflation of these two markedly different circumstances.

Fourth, the Media Bureau’s recent decision in A7&T/CoxCom was issued well after the

Commission’s decision in the MDU exclusivity order and the agency’s adoption of the

1% In other words, as a result of an MDU exclusivity agreement, a consumer living in that MDU who
actually wants to subscribe to the video service of a competing MDU is prohibited from doing so. That is
not the case here: no consumer that wants to subscribe to AT&T U-verse TV is prevented from doing so
as a result of the withholding of MSG HD and MSG+ HD.

e Petition for Rulemaking Regarding Exclusivity Arvangements Between Commercial Wireless
Carriers and Handset Manufacturers, RM 11497, Comments of AT&T, at 30 (filed Feb 2, 2009)
(“AT&T Wireless Exclusivity Comments™).

l‘H/ Id.
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construction of Section 628(b) that was upheld by the D.C. Circuit in NCT4 v. FCC. Yet,

12/ the Media Bureau declined to construe the

notwithstanding the urging of AT&T at the time,
rationale underlying the MDU exclusivity order as authorizing any departure from the
Commission’s previous decisions regarding aceess to terrestrial programming. NCTA v. FCC

offers no help to AT&T’s Section 628(b) claim.

C. AT&T Has Not — and Cannot — Demenstrate thai Defendants’ Decision Not
to License MSG HD and MSG+ HD Violates Section 628(b).

Even if section 628(b) applied to terrestrial programming - which it does not — AT&T
has not demonstrated that Defendants’ actions violate it. To constitute a violation of section
628(b), a cable operator must take actions that have the purpose or effect of hindering
significantly or prohibiting a competitor from providing satellite video programming. AT&T’s
offers no support for its allegations with respect to any of the elements of a violation of section
628(b).

1. The Complaint Fails to Show that AT&T’s Lack of Access to
Terrestrial Programming Was Animated by an Improper Purpose
Rather than Pro-Competitive Product Differentiation.

AT&T’s claim that its lack of access to MSG HD and MSG+ HD was motivated by some

improper purpose is wholly without support. AT&T asks the Commission to conclude that the

program access rules prohibit competition among MVPDs to provide compelling content,''? but

the Commission has repeatedly and consistently rejected claims that it is improper for a cable

" See AT&T/CoxCom Order § 11.

1 See generally Complaint § 55-77. See also id. § 68 (“Competitive differentiation in this context .
. . 1s but a euphemism for inflicting a competitive disadvantage on wireline rivals (such as AT&T).”).
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company to differentiate itself from competing MVPDs by keeping for itself programming that is

not subject to the program access rules.'"

As described in detail above, the decision to deliver MSG HD and MSG+ HD
terrestrially predated AT&T’s entry into the marketplace by several years and reflects a number
of legitimate cost, technical, and business considerations.'” Indeed, AT&T did not even enter
the Connecticut video market until more than seven years after both MSG HD and MSG+ HD

had been established as terrestrial programming. Congress specifically permitted cable operators

116/

to decline to license affiliated terrestrial programming to their competitors. ~ When, after years

of operating these services, operators other than Cablevision became interested in distributing
them, Defendants opted to take advantage of that statutorily-sanctioned choice afforded by
Congress, and to continue to use MSG HD and MSG+ HD as a means of differentiating

themselves in the marketplace — a standard competitive practice that increases consumer welfare

by encouraging product innovation in a competitive market."”

118/

As in the 4A7&T/CoxCom program access dispute, ~ AT&T argues that cable company

product differentiation strategies involving affiliated programming not subject to the program

119/

access rules are anti-competitive.” = AT&T’s arguments were properly rejected by the Media

W See AT&T/CoxCom Order 9 12-13; RCN Order 94 17, 25; RCN Order on Review {15, DirecTV
Order 4 32, EchoStar Order Y 28.

s See supra at 12-14; Pontillo Declaration qf 12-20.

e/ See supra at 13-14; 30-31.

" See Bulow/Owen at 2-3 (“Product differentiation is competition in ‘product space,” and it is
important to promoting consumer welfare.”).

1 AT&T Services Inc. and Pacific Bell Telephone Company d/b/a SBC California dib/a AT&T
California v. CoxCom, Inc., CSR-8066-P, AT&T Complaint, Y 39-46, 1 65-66.

" Complaint 99 66-67.
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Burcau in the A7&7/CoxCom decision,'*” and there is nothing in the Complaint to warrant a
different result here. If anything, AT&1’s improper purpose allegation is far weaker here, since,
unlike the circumstances in the dispute with Cox, Defendants actually provide AT&T with
access to ail the local professional games carried on the HD programming services subject to the
Complaint.

AT&T points to Cablevision advertisements, statements and marketing materials that
highlight Cablevision’s offering of MSG HD and MSG+ HD, but these do not evince an

121/

improper purpose. ~ 1t is not improper for any firm to make lawful business decisions aimed at

122 and advertising is typically part and parcel of

differentiating its products in the marketplace,
any differentiation strategy. Any contrary holding would effectively indict any competitive
strategy designed to make a distributor’s offerings more attractive than its competitors — an
outcome clearly contrary to Congressional intent. As noted above, AT&T itself is trying hard to
differentiate its video service offerings from those provided by Cablevision.'” There is

certainly nothing untoward about Cablevision highlighting items that differentiate its service or

alerting consumers to reasons for selecting its video offerings over AT&T’s. To the contrary, as

1200 See AT&T/CoxCom Order 4 12-13.

2V Complaint 9 65.

"%/ PHILLIP AREEDA, ANTITRUST LAW: AN ANALYSIS OF ANTITRUST PRINCIPLES AND THEIR
APPLICATION 170 § 1612¢2 (1989) (explaining that product differentiation “represents a useful and
desirable part of the competitive process” that “includes such clear public benefits as product diversity,
genuine innovation, responsiveness to consumers, attention [and] service™); Continental TV, Inc. v. GTE
Svivania Inc., 433 U.S. 36, 54-55 (1977); J. Thomas Rosch, Commissioner, Federal Trade Commission,
Speech entitled “Perspective on Three Recent Votes: the Closing of the Adelphia Communications
Investigation, the Issuance of the Valassis Complaint & the Weyerhaeuser Amicus Brief” (July 6, 2006)
(“TE]xclusives can help firms differentiate themselves and compete more effectively. [Distributors] that
were cut off from a RSN might compete harder with differentiated programming.”).

123 See supra at 17-18; see also infra at 42-43, 52-55.
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124/

AT&T itself has argued in other contexts, <~ exclusivity and product differentiation are far more

likely to promote competition and enhance consumer welfare than forced sharing
arrangements. > And, as stated by AT&T itself, “[e]xclusive marketing and distribution

arrangements are simply one more form of beneficial product differentiation.”'*

127/ and

Exclusivity is a standard practice in the media and communications business,
promotes consumer welfare by enhancing output and intensifying competition among both
content creators and content distributors.’®’ There is nothing improper about Cablevision

declining to share with AT&T programming that is not covered by the program access rules,

even if the result may be that AT&T’s video program offerings may appear less attractive to

12/ See AT&T Wireless Exclusivity Comments at 8.

st See Bulow/Owen at 16 (“Exclusivity to the extent permiited under the Cable Act, permits
MVPDs to compete more vigorously by differentiating their products. Exclusivity can therefore increase
both the quantity and quality of video programming (and thus, presumably, the diversity of program
content) by increasing incentives to invest in programming.”). See also infra Section VLA,

126/ AT&T Wireless Exclusivity Comments at 8.

127t Bulow/Owen at 16 (“Exclusivity is particularly commeon in the sale of intellectual property rights,
and is the norm, rather than the exception in the sale of video program distribution rights.””). See, e.g.,
Orson, Inc. v. Miramax Film Corp., 79 F.3d 1358 (3d Cir. 1996) (upholding film distributor’s grant of
exclusive license for certain first-run films to film exhibitor); Three Movies v. Pacific Theaters, Inc., 828
F.2d 1395 (9th Cir. 1987) (upholding summary judgment where defendant allowed only one of two
competitors first-run movie rights); I re Independent Serv. Orgs. Antitrust Litig. CSU, LLC v. Xerox, 203
F.3d 1322, 1328 (Fed. Cir. 2000) (“[T]he owner of a copyright, if it pleases, may refrain from vending or
licensing and content [itself] with simply exercising the right to exclude others from using its property™).

128/ See Bulow/Owen at 16-20. The Commission noted in the most recent extension of the satellite
programming exclusivity ban that it “recognizes the benefits of exclusive contracts and vertical
integration . . ., such as encouraging innovation and investment in programming and allowing for ‘product
differentiation” among distributors.” 2007 Extension Order & NPRMY 63. See also Implemeniation of
Sections 12 and 19 of the Cable Television Consumer Protection and Competition Act of 1992,
Development of Competition and Diversity in Video Programming Distribution and Carriage, 8 FCC Red
3359, 4 63 (1993) (“Program Access First Report and Order”) (“As a general matter, the public interest
in exclusivity in the sale of entertainment programming is widely recognized.”).
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some small segment of customers.*” That is the essence of a competitive marketplace. As

AT&T itself has explained:

Exclusive arrangements are commonplace in competitive markets, and it is widely
accepted in both economics and the law that they generally provide important
benefits to consumers. In every competitive marketplace, each competitor strives
to gain advantages over its rivals both to attract new customers and to retain
existing ones. . . . In each case, the goal is to gain an edge on rivals through
superior offerings. Carriers that make the right choices begin to win customers
from other carriers. Carriers that do an especially good job of creating advantages
for themselves may win new customers at a fast clip, and that forces rivals to
work harder to improve their own offerings. This rivalrous behavior is the essence
of competition, and it is a good thing."*”

Implicitly acknowledging that its high-profile use of iPhone exclusivity to cement its
strength in the wireless market conflicts with its position in this proceeding, AT&T
inconsistently attempts to portray Defendants’ use of exclﬁsivity and product differentiation as
harmful while describing its own exclusive arrangements as pro-competitive. According to
AT&T, the difference is that “no amount of Iinvestment or innovation can result in RSN
programming comparable to” MSG HD and MSG+ HD"" -- but AT&T’s argument is a red
herring: it already carries the standard definition, satellite delivered MSG and MSG+ services,
which include all the professional games shown on MSG HD and MSG+ HD."*¥ It anything,

AT&T’s iPhone exclusivity more closely resembles the lock-up of a unique asset by a sector’s

129/ Bulow/Owen at 3. (“The traditional analysis starts from the premise that all successful
competitive strategies harm competitors. That is why harm to competitors is not useful in deciding
whether a strategy harms competition.”)

1307 AT&T Wireless Exclusivity Comments at 7-8 (filed Feb 2, 2009) (emphasis in original).

131/ Complaint at n.54.

132 Bulow/Owen at 4. In any event, competitive markets do not require competing firms to offer
identical products. As Professors Bulow and Owen point out, “The issue, of course, is not whether

ATE&T could offer a service identical to MSG HD and MSG+ HD . . . . Rather, the relevant question
from an economic perspective is . . . whether AT&T can effectively compete against Cablevision if it
cannot offer its subscribers MSG HD and MSG+ HD.” /d. As described elsewhere, AT&T is able to
compete effectively without MSG HD and MSG+ HD. See supra at 12-13; see infra at 42-43, 52-55.
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market leader, since, due to patent protections “no amount of investment or innovation” could
exactly duplicate AT&T’s iPhone offering.'*? "If, as AT&T of course contends, there is nothing
anticompetitive about its iPhone exclusivity, a forfiori Cablevision’s licensing strategy for MSG
HD and MSG+ HD — which includes licensing to some Cablevision rivals — is pro- rather than
anticompetitive.

AT&T also attempts to distinguish its exclusive arrangements by arguing that
Cablevision “faces nothing like the intense competition evident in both the wireless and
consumer electronics manufacturing industry.”"¥ As the D.C. Circuit recently confirmed, this is
an obsolete view of the state of competition in video programming.'> The competition faced by
Cablevision is just as formidable -- if not more so -- than that encountered by AT&T in wireless.
While AT&T competes in wireless from its perch as the largest communication company in the
country and the leading provider of wireless service, Cablevision must compete against the
nation’s two biggest communications service providers, AT&T and Verizon, which enjoy annual
revenues that are at least 15 and 10 times larger respectively than Cablevision."*® Cablevision

also competes against the 2™ and 3" largest MVPDs in the country, DirecTV and Dish Network,

13 AT&T also errs by suggesting that its exclusive iPhone arrangement is matedally distinct from --
and inherently more competitive than -- any exclusivity between Cablevision and MSG. Complaint at n.
54. As Professors Bulow and Owen point out, the analysis of the consumer benefits accruing to
exclusivity arrangements “is largely independent of whether the selier is vertically integrated with one of
the buyers in the market.” Bulow/Owen at 19.

134 Complaint at n.54.

133/ See Comcast Corp. v. FCC, 2009 Westlaw 2622763, *6 (“First, the record is replete with
evidence of ever increasing competition among video providers: Satellite and fiber optic providers have
entered the market and grown in market share since the Congress passed the 1992 Cable Act, and
particularly in recent years. Cable operators, therefore, no longer have the bottleneck power over
programming that concerned the Congress in 1992, Second, over the same period there has been a
dramatic increase both in the number of cable networks and the programming available to subscribers™).

136/ See Yahoo Finance, Verizon Communications Inc. (VZ), AT&T, Inc. (T), and Cablevision
Systems Corporation (CVC) (Last visited September 16, 2009).
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each of which has at least 4 times as many subscribers as Cablevision. B The portions of
Connecticut where Cablevision and AT&T both compete are highly competitive, as evidenced
by the Commission’s determination that Cablevision faces effective competition in all parts of
Connecticut where it provides service. 138/

Cablevision always has viewed itself as a provider of information and entertainment

139 1t wins and retains

services to subscribers, rather than as simply the owner of a conduit.
subscribers by distributing — but also by investing in and developing — programming content that
viewers want to see. Developing a cable programming service is expensive, resource-intensive,
and replete with risk. For every program content investment that succeeds, there are others that
fail to pan out. Since 2005, two substantial program service initiatives developed and launched

by Cablevision, Metro and Voom, were shut down.™ ¥ Hence, it is unsurprising — and, in a

competitive environment such as southern Connecticut, entirely proper — that Defendants should

137 Annual Assessment of the Status of Competition in the Market for the Delivery of Video
Programming, Thirteenth Annual Report, 24 FCC Red 542, Table B-3 (2009) (“2009 Video Competition

Report™).

3% See supra n.45. Nor is there any merit to AT&T’s intimation that exclusive arrangements
involving vertically-integrated cable programming cannot spur innovation. In fact, the Commission itself
has recognized the benefits of cable exclusivity. See e.g. New England Cable News, 9 FCC Red 3231, §
34 (exclusivity may “attract investment, carriage and support of [a programming}] service™); id. { 40
(“exclusivity may promote diversity in the programming market when used to provide incentives for
cable operators to promote and carry a new and untested programming service”); see also Bulow/Owen at
19-20 (describing development of the Fox broadcasting network via the use of exclusive programming).

13 In 1973, Cablevision’s chairman, Charles F. Dolan, recognized the opportunity to use cable’s
increased channel capacity to develop new, non-broadcast programming content for cable, and created the
first premium movie service, HBO, and, shortly thereafter, the first regional sports programming service,
SportsChannel. Cablevision’s programming affiliate, Rainbow Media, developed a number of successful
programming services, including American Movie Classics, Bravo, the Independent Film Channel (IFC)
and the Women’s Entertainment (WE) network. In addition, Cablevision took the lead in developing
other local and regional programming, including News 12, which launched in 1986 as the world’s first
24-hour regional news channel. In 1998, Cablevision began offering the MetroChannels, a terrestrially-
delivered suite of three local programming services designed to serve as a video and interactive version of
a local newspaper. None of the services would have been brought to the market place had Cablevision
viewed itself as nothing more than a retransmitter of programming developed by others,

raes See Pontillo Declaration 4 5, 12.
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exercise their lawful choice to retain for themselves the fruits of their successful investment in
HD sports programming, rather than share it with one of their fiercest rivals.

The Complaint states that “absent an interest in thwarting AT&T’S competitive entry,”
Defendants “would have every economic incentive to license” MSG HD and MSG+ HD to
AT&T, and that failure to do so sacrifices short term benefits and is “rational only if there is an
anticompetitive effect on AT&T.”""" Defendants have no hope or intention of thwarting
AT&T’s competitive entry into video; they are simply attempting to distinguish their video
offerings in a manner authorized by Congress. The Complaint offers no support for the claim
that Defendants product differentiation strategy “will be profitable for MSG/Cablevision only in
the long run by eliminating AT&T and other MVPDs as effective competitors.”*” That

Defendants did not agree to AT&T’s offer to [[begin highly confidential]]

[[end highly confidential]]

' In any event, virtually all exclusive

cannot be considered a cognizable “sacrifice” of benefits.
distribution arrangements “sacrifice” revenue from alternative potential distributors; but that

does not render such arrangements anti-competitive, because there are offsetting procompetitive

144/

benefits.

141/ Complaint 99 62, 70.

1 Bulow/Owen at 12.

1 See Bulow/Owen at 11-12.

a4 See Bulow/Owen at 5 (“A selective licensing strategy simply takes account of the effects of using

particular distributors, both on programming revenue and video distribution costs and revenue.”).

40



REDDACTED -- FOR PUBLEC INSPECTION

Defendants and AT&T compete fiercely to attract and win video programming
subscribers in Connecticut. Each company is employing a range of strategies to differentiate its
product offerings from one another, a standard practice in a competitive marketplace. The fact
that these strategies may adversely affect rival video providers does not evidence any sort of
improper purpose, since “most successful competitive strategies harm competitors. That is why
harm to competitors is not useful in deciding whether a strategy harms competition.”'*
Defendants regard MSG HD and MSG+ HD as a worthwhile way to differentiate the Cablevision
video product offering from U-Verse TV, and Congress specifically authorized cable operators
{0 use terrestrial programming as a product differentiator. Likewise, AT&T regards its provision
of HD content as a worthwhile way to differentiate its video product offering."*® Because the
Complaint fails to demonstrate that AT&T’s lack of access to the programming at issue results

from an improper purpose, it should be dismissed.'*”

2. AT&T’s Ability to Provide Satellite Cable Programming Is Not Prevented or
Significantly Hindered by Lack of Access to MSG HD and MSG+ HD.

AT&T’s Section 628(b) claims also fails because the Complaint does not show that

AT&T is prevented or significantly hindered from providing satellite cable programming.

145/ Bulow/Owen at 3.

146/ Todd Spangler, O&A4: AT&T’s York Scopes Out HD Plans, Content EVP Weighs In On U-
Verse's Enhanced Format Future, MULTICHANNEL NEWS (Aug. 9, 2008) (quoting Dan York, AT&T's
Executive Vice President of Content: *“We provide more HD linear channels than our cable competitors in
almost every market.”).

17 Straining to cast aspersions on Defendants lawful attempt to differentiate its video offering,
AT&T avers that Commission approval should have been obtained for “any exclusive arrangement
between Cablevision and Madison Square Garden.” Complaint ¥ 76. Of course, the services at issue here
are terrestrially-delivered and therefore any decision to limit their distribution does not require permission
under the safe harbor procedures for satellite cable programming exclusivity. 47 C.F.R. § 76.1002(c){(2), -
(4)-(5). Paradoxically, AT&T argues two sentences later that “this is not a case about exclusive contracts
at all,” Complaint 4§ 76, thereby begging the question of why Defendants would need to seek approval
from the Commission.
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Indeed, AT&T’s lack of access to the terrestrially-delivered MSG HD and MSG+ HD does not
prevent it from providing any satellite cable programming. Further, AT&T’s license to carry the
satellite-delivered MSG and MSG+ services has provided AT&T subscribers with access to
every game exhibited on MSG HD and MSG+ HD. Thus, AT&T’s attempt to characterize MSG
HD and MSG+ HD as unique and nonreplicable is facially untenable,'** since most subscribers
today view the games shown on those channels on the standard-definition, satellite-delivered
MSG and MSG+ programming services that AT&T is licensed to distribute to its to U-Verse
subscribers.

AT&T subscribers also have access to the numerous professional games carried by the
national and local broadcast and cable networks. Sports programming is available in Connecticut
from a range of television outlets, includiﬁg YES Network, SportsNet New York, MSG, MSG+,
ESPN, ESPN2, TNT, TBS, Versus, NFL Network, NHE Network, Fox Soccer Channel, Fox
College Sports, Ho.rseracing TV, Golf Channel, GolTV, ABC, CBS, NBC, and Fox, among
others. All of these outlets are carried by AT&T.

These circumstances hardly depict a crisis of access to sports programming in
Connecticut for AT&T. To the contrary, notwithstanding the portrayal of its sports program
offerings set forth in the Complaint, AT&T boasté to the public that “AT&T U-verse customers
know that there’s really only one way to watch TV, especially the big game.”**” AT&T has long
promoted 1ts “robust sports lineup available in most U-verse TV packages™ in addition to the

“access to even more unique sports programming with The Sports Package. . . . [which] includes

¥ Complaint at ii; id at§2;961; 9 75.

1" Press Release, AT&T, AT&T U-verse TV Football Fans Score With Unique College Football
Content, Fantasy Football App (Aug. 24, 2009).
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more than 25 channels of college sports, regional sports, international soccer, outdoor recreation,
horse racing and more.”"*"

Not surprisingly in view of the foregoing, AT&T offers meager evidence to support its
claim that lack of access to MSG HD and MSG+ HD causes competitive harm -- and the
evidence it does present is unconvincing.

a. Prior Commission Statements Regarding Withholding of “Must Have”
Sports Programming Are Inapposite Here Because AT&T Is Not Deprived of
Any Games Shown on MSG HD and MSG+ HD.

The Complaint recycles prior incantations regarding the “must have” status of regional
sports programming.”" But while assertions that an MVPD’s competitive survival hinges upon
carriage of local RSNs are commonplace in program access complaints and proceedings, reliable
empirical evidence supporting this view continues to be elusive or even non-existent.”” In
reviewing the transfer of Adelphia’s cable systems to Comcast and Time Warner, a majority of

Federal Trade Commissioners concluded that even if an RSN entered into an exclusive

arrangement with a cable operator, such an arrangement would be problematic only if it would

150/ Press Releaée, ATE&T, AT&T U-verse TV Scores Football Programming Touchdown, Football
Fans Can Enjoy Access to Big Ten Network Starting Aug. 30 With U-verse TV (Aug. 27, 2007).

151 See Complaint Y 56-57.

52/ Even the oft-cited examples of Philadelphia and San Diego, see Complaint § 57, fail to
demonstrate that access to regional sports is essential to competitive viability. For example, in
Philadelphia, the market most often cited as evincing the problems associated with excluding terrestrial
programming from the ambit of section 628, cable’s market share is lower than or comparable to that in
several similar metropolitan markets where DBS providers have raised no issues regarding access to
regional sports networks, including Boston, New York, Providence, Hartford, Pittsburgh, and Albany.
See BROADCASTING & CABLE YEARBOOK C-14 (2009). While Philadelphia has only a single RSN,
moreover, the MVPD subscribers in Connecticut have access to multiple RSNs owned by three different
companies. There is nothing in any Commission Order that provides a basis for concluding that any
adverse impact from RSN withholding in Philadelphia (assuming arguendo such a showing could be
made) should be extrapolated to the Connecticut marketplace. In San Diego, DirecTV itself was unable
to demonstrate that the lack of access to local sports programming in that market had a statistically
significant effect on expected DBS penetration levels. See Applications for Consent to the Assignment
and/or Transfer of Control of Licenses, Adelphia Communications Corporation, Time Warner Cable Inc.,
Comcast Corporation,, 21 FCC Red. 8203, 9 148 (“Adelphia Transfer Order™).
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“create a likely risk of a substantial harm to competition, on balance making consumers worse
off,” and that they did “not have facts that indicate such a loss of competition is likely. "> The
FTC’s determination is consistent with other recent instances in which one or more MVPDs —
including EchoStar, DirecTV and Cablevision — have opted not to carry a local RSN but
nonetheless have continued to function as viable competitors.”* In fact, EchoStar presently still
chooses not to offer the YES network to potential customers in New York, New Jersey and
Connecticut.

Even if an MVPD’s competitive survival did require access to so-called “must-have”
RSN programming,'”> AT&T could advance no such argument here. U-Verse TV subscribers
have access to every professional game telecast on MSG HD and MSG+ HD, because each such
game telecast on MSG HD and MSG+ HD was also telecast on the satellite-delivered MSG and

MSG+ services carried by AT&T.*® The Commission has never held or even remotely

133 Statement of Chairman Majoras, Commissioner Kovacic and Commissioner Rosch Concerning
the Closing of the Investigation Into Transactions Involving Comcast, Time Warner Cable, and Adelphia
Communications (Jan.31, 2006) at 2, available at www ftc.gov/os/closings/fic/

0510151 twadelphiamajoraskovacic_rosch.pdf. A Federal Trade Commission staff report, examining
whether cable operators could use sports exclusivity to foreclose competition in local markets,
specifically noted that “historical evidence from other markets where the RSN rights are held on an
exclusive basis by a cable company show that the necessary level of swiiching [to cause foreclosure]
could not be expected.” Vertically Integrated Sports Programming: Are Cable Companies Excluding
Competition, Hearing before the Senate Committee on the Judiciary, December 7, 2006, Statement of
Michael Salinger, Director, Bureau of Economics, Federal Trade Commission, at 5-6.

134 See Implementation of the Cable Television Consumer Protection and Competition Act of 1992,
Development of Competition and Diversity in Video Programming Distribution: Section 628(c)(3) of the
Communications Act: Sunse! of Exclusive Contract Prohibition, MB Docket No. 07-29, Comments of
Cablevision Systems Corporation, at 24-27 (filed April 2, 2007) (“Cablevision 2007 Comments™).

155 The Commission itself has observed that the process of identifying and classifying so-called
“must have” programming is “difficult.” 2002 Program Access Order ¥ 69.

13¢f 1t should be noted that the reverse is not true — every professional game included in the satellite-
delivered MSG and MSG+ services carried by AT&T is not also included in the terrestrially-delivered
MSG HD and MSG+ HD services.
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suggested that subscribers are deprived of “must have” sports programming where, as here, they
have access to all iocaI professional games exhibited in a market.

Thus, notwithstanding their scant empirical underpinnings, the Commission’s previous
statements regarding “must-have” sports programming are not germane to‘the instant proceeding
because they were predicated upon a complete deprivation of local professional sports
programming, a circumstance not present here.'”” AT&T subscribers have been able to watch
every local professional game carried on MSG and MSGH, thereby belying AT&T’s claim that it
is deprived of crucial sports programming and distinguishing its circumstance from RSN access
issues in Philadelphia and San Diego. There is no evidence in the Complaint to support a
conclusion that an MVPD’s inability to distribute an HD RSN where it does distribute the
affiliated SD RSN adversely affects — let alone impairs — its competitive viability.

Information on ratings for MSG HD and MSG+ HD further suggests that they cannot be
described as “must have” programming that would significantly impair any MVPD that did not
have access. For a variety of reasons having nothing to do with quality, viewer ratings for MSG
HD and MSG+ HD are, like most HD networks, currently far below most well-known SD
networks, including but not limited to A&E, ABC, Bravo, CBS, CNN, ESPN, Food Network,
Fox, HGTV, Lifetime, MSG, MSG+, NBC, SNY, TNT, USA, and YES."” While these SD
networks are all fine networks, all cannot be considered “must have” or indispensable to an
MVPD’s competitive viability, and yet far more consumers watch these channels than MSG HD

or MSG+ HD. The most that can be said (and AT&T has not even shown this) is that MSG HD

157 See Bulow/Owen at 8 (“[M]ost viewers are choosing whether or not to watch a program based on
its content, not on whether 1t is carried in HD. If that is so, then HD RSN content ¢cannot be ‘must have’
even if the SD RSN carrying the same professional games is onsidered by some to be ‘must have.”™).

158/ See Levine Declaration 9§ 14.
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and MSG+ HD are an attractive feature to some subset of the Connecticut customer base. > But
the same can be said for virtually every single program service included in an MVPD’s line-

up; and it cannot be the case that lack of access to any single channel in a distributor’s line-up

that is attractive to a subset of viewers is potentially actionable under Section 628(b).160/

b. Selected Statistics from CEA Survey Reports Do Not Demonstrate Evidence
of Competitive Harm to AT&T.

The array of statistics AT&T collects from two surveys conducted by the Consumer

Electronics Association (“CEA”Y also do not support for AT&T’s claim of competitive harm.'®"

The report that 45% of American households have an HDTV, coupled with survey evidence that

162/

57% of HDTV owners are sports fans, " actually means that the expected universe of sports

fans that own HDTVs could be expected to be slightly less than 26% of the total population.
Since the CEA survey counted as sports fans even those who rated themselves to be “somewhat”
of a fan,'® and only 77% of HDTV owners in the survey reported that they receive any HD

164/

programming, ~ the intensity of interest in HD sports programming actually identified by the

survey is likely Iess than implied by even that 26% figure.

159 See Bulow/Owen at 5.

160/ See Bulow/Owen at 4 (“AT&T’s strategic alternatives are not limited to those that would attract
the same exact set of subscribers it would have if it offered MSG HD and MSG+ HD at the price it would
then charge. . . The issue . . . is whether MVPDs have available substitute bundles of programming and
other service attributes and prices that would permit them to continue as effective competitors at
sustainable scales of operation.”).

1 Complaint 9 59-60.
e Complaint 49 58-59.

163/ Complaint, Exhibit 7, at 8 {excerpting Consumer Electronic Asscciation, Second Annual Inside
the Mind of the HD Sports Fan Study (Jan. 2007) (“CEA Survey™)).
164/

Id.
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AT&T notes the survey’s finding that HD sports fans “spend 37% more time watching

165 Byt the information elided from the quote by

television programming . . . than non fans.
AT&T explains that the 37% figure includes watching both television programming and
DVDs. ' 1n addition, the survey’s detailed breakdown of the additional television watching by
sports fans reveals that only slightly more than half of that additional 37% is attributable an
increased level of sports watching.'®” While, as AT&T describes, the survey said that “48% of
HDTYV owner sports fans report purchasing their set to watch a specific sporting event,” % the
Super Bowl, Daytona 500, NBA Finals, and college bowl games are listed by the survey as the
“top HDTV sales drivers,” not RSN programming. 189" Of HDTV owner sports fans’ top ten
“favorite sporting events to watch in high-definition” as identified by the survey, not one is an
event identified with an RSN, '™

AT&T also notes the survey’s claim that 48% of non-HDTV owners expect to purchase
an HDTV within two years, claiming this “mak[es] clear that the HD format of sports
programming will only continue to increase in competitive significance.”'”" But the survey

report actually says that the “next wave of HDTV buyer” is a “group of more mainstream

buyer([s] [that] places more emphasis on a broader and more balanced mix of content.”'’? AT&T

187 Complaint  59.

' CEA Survey at 3, 10.
67 CEA Survey at 10.
08 Complaint 9 59.
169/ CEA Survey at 9.

17 CEA Survey at 11, See Bulow/Owen at 6 (“The status quo does not prevent AT&T’s customers
from watching any of the leading sporting events listed in the study in HD, as all of those events are
carried on other networks™).

1 Complaint § 59.
17 CEA Survey at 22.
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also ignores evidence in the same survey that HID? RSN programming may not be the critical
competitive element it claims. The survey found that among HDTV owners, 47% said they did
not even know whether their “local sports network” broadcasted in HD. Among the 40% that
said they were aware of whether their “local sports network™ broadcast in HD, 76% said they
were “satisfied with the quantity of sports broadcast.” ™ Thus, the survey actually suggestions
high levels of marketplace satisfaction with the availability of local sports in HD.

AT&T’s report that “45 percent of HDTV sports fans would consider switching to
another source of HD sports if superior to their current package” is unsurprising and proves
little."™ Provided only with the statement that a hypothetical alternative HD sports package is
“superior” to their current package, with no information about price, specific content, or quality,
it is only logical that some relatively large number of survey respondents would at least
“consider” changing. There is no indication that survey respondents understood the word
“superior” in the question to mean the other potential source of HD sports would provide access
to games that they would not otherwise be able to view in SD, and consideration of “switching to
another source of HD sports™ does not take any measure of the number of survey respondents
who would actually switch. The selective information AT&T draws from the CEA surveys does
not represent evidence of competitive harm.

The CEA survey does, however, suggest that even without access to MSG HD and
MSG+ HD, there would be plenty of opportunity to attract other business, on terms that would
benefit consumers. The study shows that over half of sports fans and 9 in 10 non-fans cared

more about watching movies and other television programming than sports in HD, meaning that

17/ CEA Survey at 13,
e Complaint § 60.
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the combination of non-sports fans, sports fans excited about watching non-sports programming,
and Connecticut sports fans who do not have a special interest in the teams shown on MSG and
MSG+ presents AT&T with a significant base from which to attract customers even without
availability of MSG HD and MSG+ HD.'7
¢. ATT’s Data Regarding the Percentage of U-Verse Subscribers Opting for
HD Service in Connecticut Does Not Evidence Harm from Lack of Access to
MSG HD and MSG+ HD.
AT&T asserts that “underperformfing)” penetration for its HD product in Connecticut is
attributable to the inability to offer MSG HD and MSG+ HD," allegedly demonstrating the

17711 A5 a threshold matter,

“vital important{ce]” of those services to its competitive viability.
statistics on the percentage of U-Verse’s subscribers opting for HD service in Connecticut do not
offer any insight into whether lack of MSG HD and MSG+ HD has caused AT&T to lose any
video subscribers.'”® Indeed, AT&T’s video subscriber penetration rate in Connecticut may be
higher, lower, or similar to that which it attains in other markets. The Complaint offers no
indication one way or the other, and the HD subscribership figures only provide a data point
regarding the service level preferences of consumers that have already decided to become U-
Verse subscribers.

In fact, a quantitative analysis by Professors Bulow and Owen of the very HD subscriber

numbers provided by AT&T itself suggests that both the overall U-Verse penetration rate among

homes passed in Connecticut -- as well as the HD penetration rate among those households — is

1t Bulow/Owen at 4-5.
178/ AT&T Joint Declaration § 51.
R Complaint § 61; AT&T Joint Declaration 4 18.

178 See Bulow/Owen at 9.
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actually higher in Connecticut for AT&T than the comparable national average ﬁgures.m/ As
Professors Bulow and Owen note, “this is hardly evidence that AT&T has been badly harmed in
Connecticut and that it has been deprived of a ‘must have’ product.”'*¥ To the contrary,
“AT&1’s only quantitative measure of injury is . . . meaningless.”‘g”

AT&T’s assertion that the putatively lower penetration rate is due to lack of MSG HD
and MSG+ HD is unsupported by anything but supposition.'®” AT&T “provides no serious
empirical analysis and makes no effort to quantify how much, if any,” of the purported impact on
HD subscribership in Connecticut is due to the lack of MSG HD and MSG+ HD."™ Mere
comparison of AT&T s HD penetration rate in Connecticut with average HD penetration in other
areas served by AT&T “does not actually test the effect of MSG HD and MSG+ HD
exclusion.” A myriad of possible alternative explanatiops remain entirely unexplored,
including pricing, quality of the service, non-sports program offerings, as well as other

factors.'®™ The CEA survey report proffered by AT&T with its Complaint reports that data on

adoption rates for HD services “suggests some HDTV owners do not want to pay an extra fee . . .

' See Bulow/Owen at 9-11.

B Id at 11,

BV Id at 1l

18 AT&T’s claim that HD penetration rates in Connecticut should actually be higher than other areas

because average incomes in Connecticut are higher is unsupported by any evidence that HD subscription
rates are typically related to income levels, see AT&T Joint Declaration ¥ 18, and, as with other AT&T
assertions about its HD penetration rate, fails to account for other possible causes of the lower HD
penetration rate.

183/ Bulow/Owen at 9,

184/ Id

185/ See Bulow/Owen at 9 (“[M]any factors may affect HD penetration rates including, for example,
pricing, characteristics of the service, marketing effort, demographics, and competitive alternatives
(including the SD package that AT&T offers in the market).”).
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to upgrade to a high-definition package.”'®® This suggests that the fact that AT&T requires

Connecticut subscribers to pay extra for HD services-- while Cablevision and Cox Cable do not -

187

2

may be a significant contributing factor in explaining AT&T’s lower HD penetration

rates. 188/

Other posstble reasons for lower HD penetration -- e.g., reasons related to
HD service quality or capabilities -- remain similarly unexplored by AT&T. For
example, the network footprint of the MSG and MSG+ services is not
coterminous with either the entire State of Connecticut or all areas of the State
served by U-Verse; the data provided by AT&T offer no indication of whether its
HD subscribership is higher or lower in the parts of the State where MSG’s
networks are not available. In addition, an on-line poll at an AT&T U-verse users
forum reports that 47.5% of respondents constder AT&T°s HD quality to be either
“not as good as” or “far worse” than their previous provider’s HD service, with
another 3.5% expressing dissatisfaction with AT&T HD quality though they had
no previous provider with which to compare.”® While not scientific, the poll
clearly suggests that there may be real quality issues with AT&T HD service that
may contribute to lower HD penetration rates. Smmilarly, some users report
dissatisfaction with the reported inability of AT&T U-verse service to allow
subscribers to receive HD programming on more than two televisions or DVRs at
the same time.'"”  Alternative explanations such as these need to be fully

8¢/ CEA Survey at 9.

187/ See, e.g., AT&T U-verse U-connect, [ID Service, Only $10 per Month, at

http://www .att.com/gen/sites/iptv?pid=12592 (last visited Sept. 9, 2009); Mike Robuck, Cablevision
deploys more than 100 free HD channels across footprint, CEDMAGAZINE.COM, June 24, 2009 (quoting
Cablevision Senior Vice President of Product management John Trierweiler as saying, “We launched HD
in 2003 with a philosophy that high-definition programming should be available free to our digital cable
customers, and more than 100 HD channels later we have held firm to that commitment.”); Cox HD
Service af http://ww2.cox.com/residential/connecticut/tv/high-definition.cox (last visited Sept. 10, 2009)
(advertising “Over 150 FREE HD choices any time you watch™).

188/ Bulow/Owen at 11 (“[O]ne of the reasons that AT&T may be doing relatively less well in selling

HD to customers in Connecticut than it is doing in terms of overall customer acquisition is Cablevision’s
aggressive strategy of offering over 60 HD channels free to subscribers, compared to AT&T’s
requirement that consumers pay a minimum of $10 more to receive HD. This pro-consumer action by
Cablevision would be expected to increase ifs relative share of customers who upgrade to HD, relative to
other markets where AT&T’s cable competition may not undertake such a pro-consumer strategy.”).

9/
1% UverseUsers.com Forum, at

http://www.uverseusers.com/index.php?option=com_smf&ltemid=2&topic=2821.0 (last visited Sept. 4,
2009).

190/ See, e.g., My3Cents.com, AT&T Cable Services Complaint - UVerse HD TV, a
http://www.my3cents.com/showReview.cgi?id=46203 (last visited Sept. 4, 2009).
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explored before AT&T’s attempt to blame its lower Connecticut HD penetration
rate on lack of access to MSG HD and MSG+ HD can even be considered as a
possible contributing factor.

In short, the meager statistics on HD penetration rates offered by AT&T are not sufficient
to show the company has been harmed by lack of access to MSG HD and MSG+ HD.

d. AT&T Continues to Robustly Compete in the Connecticut Video Market
Without MSG HD and MSG+ HD

AT&T paints itself as a struggling new market entrant with its claim that access to MSG
HD and MSG+ HD is “vitally important to AT&T’s ability to compete as a new entrant in the

» 191/

MVPD marketplace in Connecticut. But this misleading picture is contradicted by the

facts.”” AT&T is the largest telecommunications company in the U.S., and the largest
incumbent local exchange carrier (“ILEC™) in Connecticut.® AT&T provides vide service to
“more than half of Connecticut” with the capability to serve “more than 370,000 households.”" ¥

One Connecticut newspaper states that AT&T continues to have “‘aggressive’ expansion plans”

that portend “a full-scale war over Internet, phone and television service is on the horizon” in the

B Complaint § 61.

19/ See Bulow/Owen at 8 (“In principle, AT&T might have provided evidence that an MVPD that
cannot offer an HD RSN such as MSG HD or MSG+ HD could not effectively compete. But AT&T
offered no such evidence. In fact it has been a successful competitor, and one that provides a
considerable amount of sports programming in HD.”).

1930 See AT&T, Corporate Profile, Key Facts, af http://www.att.com/gen/investor-relations?pid=5711
(last visited Sept. 9, 2009) (reporting AT&T to be “the largest communications holding company in the
world,” the “leading U.S. provider of local and long distance voice services,” and the “nation’s largest
provider of broadband”); Federal Communications Commission, Statistics of Common Carriers, 2005-
2006 Edition, at 13, available at http://hraunfoss.fce.gov/edocs_public/attachmatch/DOC-282813A1.pdf
(listing Southern New England Telephone Company d/b/a AT&T, Inc. as the largest telephone carrier
service Connecticut).

194/ Now on Demand: Competition, AT&T is Poised to Fight a Full-Scale War with Cable Companies
Bur Will the Prices Come Down?, HARTFORD COURANT (May 24, 2009).
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state.'”” In April 2009, AT&T reported that as of the first quarter 2009, “about 60% of the
customers signing up for AT&T’s U-verse services are switching from cable competitors.”' %%
AT&T currently offers at least 110 HD channels'®” and touts that these HD offerings rival or
beat incumbent cable companies’ offerings.'”

AT&T has differentiated itself from the cable operators that it competes with, including
Cablevision, by highlighting new and innovative service offerings related to its wireless,
broadband, and DVR services. For example, AT&T has been heavily promoting its “Total

Home DVR” service as a differentiator from services offered by cable operators.”” AT&T also

recently announced a new service available exclusively to U-verse TV customers that allows

193/ Id.; see also AT&T Calls for Help, Hiring 100 People, 50 of them fo Sell U-Verse TV Service
Door to Door, HARTFORD COURANT (Aug. 12, 2009) (reporting on AT&T’s hiring efforts for “door-to-
door salespeople to sell its U-verse television service™ and noting that “U-verse is also offered as a
package, with voice, Internet and wireless services, and competes with cable television services offered
by companies such as Comcast.”).

196! Todd Spangler, AT&T: 60% Of U-verse Customers From Cable Competitors, MULTICHANNEL
NEWS (April 22, 2009).

Y1 Todd Spangler, U-verse TV Hits 110 HD Channels, MULTICHANNEL NEWS (July 20, 2009).

o8l Todd Spangler, U-verse Hits 100-Plus HDs Channels In All TV Markets, AT&T Claims That
Tops Local Cable Providers In Those DMAs, MULTICHANNEL NEWS (March 2, 2009) (reporting that
AT&T claims that its 100-plus HD offerings “tops the HD channel lineups offered by the local cable
providers in every U-verse TV market” and noting that “only a few cable operators have hit the [triple-
digit HD] mark™); Press Release, AT&T, AT&T U-verse TV Lineup Expands to 100 or More High
Definition Channels in Every U-verse TV Market (Mar. 2, 2009) (quoting AT&T Executive Vice
President of Content and Programming Dan York as saying, “[Y]ou can’t beat the U-verse TV HD
experience.”); Press Release, AT&T, AT&T U-verse TV Adds ShortsHD and New International
Channels (July 20, 2009) (“U-verse TV customers enjoy access to an extensive HD channel lineup . . .
exceeding the HD channel lineups offered by the local cable providers in every U-verse TV market.™),
Press Release, AT&T, AT&T U-verse TV Lineup Expands to Include Six New HD Channels from MTV
Networks (May 15, 2009) (quoting AT&T Executive Vice President Dan York as saying, “These HD
additions help us . . . to continue to deliver more HD channels than the local cable providers.”).

191 Press Release, AT&T, AT&T U-verse Introduces Total Home DVR, Taking “When You Want,
Where You Want” TV Viewing to Whole New Level (Sept. 9, 2008) (“While some other providers may
claim to offer some form of whole home DVR, AT&T U-verse Total Home DVR is the only one that
truly lets you play back recorded programs from a single DVR on any connected TV in the house™).
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them to program their home DVR remotely using an iPhone or iPod Touch device.®™ AT&T
calls this “a feature exclusive to AT&T among multi-room DVRs,” proclaiming that “fwjith
AT&T U-verse, you're getting DVR capabilities you can’t find from any cable providers.”m”
AT&T also is marketing service bundles that include the company’s wireless services as a means
to differentiate AT&T services from those of cable operators.*® It recently announced a “Buy
Two, Get One Free” promotion -- “a flexible AT&T U-verse triple-play bundle that includes
wireless voice service, a bundle option that is not available from the local cable providers.™*
AT&T also is attempting to differentiate itself by emphasizing sports programming
channels that Cablevision does not carry, such as the new NFL RedZone channel provided as a
part of the U-Verse HD line-up.® In highlighting this new offering, AT&T noted that NFL

205/

RedZone is an offshoot of the NFL Network, which is also available on U-Verse. As noted

29 Press Release, AT&T, New iPhone and iPod Touch Application from AT&T Lets Customers
Schedule U-verse TV DVR Recordings on the Go (June 25, 2009) (“With AT&T U-verse, you get DVR
capabilities you can’t find from any other provider, and this app gives users the freedom to schedule their
DVR from their iPhone or iPod touch.”).

o1 Press Release, AT&T, AT&T Rells Out More U-verse Enhancements at No Additional Cost to
Customers (June 16, 2009).

20 Todd Spangler, AT&T Plugs Wireless As Part Of U-Verse TV Bundle, Telco Also Debuts College
. Football VOD Section, MULTICHANNEL NEWS (Aug. 24, 2009). See also Now on Demand: Competition,
AT&T is Poised to Fight a Full-Scale War with Cable Companies But Will the Prices Come Down?,
HARTFORD COURANT (May 24, 2009) (reporting that AT&T has a billboard advertisement in Bridgeport,
part of the NY DMA, stating that “Only AT&T bundles voice, video, Internet and wireless. Cable
doesn’t.””}.

203 Press Release, AT&T, AT&T Introduces New “Buy Two Get One Free” U-verse TV and
Wireless Bundle (Aug. 24, 2009) (“With the choice to bundle wireless voice, this is an offer that cable
can’t match.”), While the initial announcement did not list Connecticut as an area in which the offer
would be immediately available, AT&T said that the offer “will be made available to all AT&T U-verse
markets in the coming weeks.” fd.

204 Mike Reynolds, Updated: AT&T, RCN Add NFL RedZone To Lineup, Telco Positions Service On
HD Premium Tier, MULTICHANNEL NEWS (Sept. 11, 2009)( “U-verse TV football fans will truly enjoy
tuning to NF1L. RedZone to watch the touchdowns and the biggest plays as they happen on their big screen
TV?).

2051 See id.
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above, neither the NFL Network nor NFL. RedZone are carried by Cablevision. In addition,
AT&T has sought to attract sports fans by promoting interactive television features that focus on

206/

sports-related content,” noting that its “customers who use the interactive features of its AT&T

U-Verse IPTV service are less likely to churn.”*"

Even if AT&T could claim that the programming content on MSG HD and MSG+ HD is
nonreplicable — which is not the case here since all the professional games shown by those
services are available on channels provided to U-Verse subscribers — that does not mean that the
unavailability of such programming content to AT&T causes it competitive harm. All
copyrighted programming content is unique, but the inability to license particular content does
not, as Professors Bulow and Owen explain, exhaust a video distributor’s competitive options.”®
The most recent Commission report on competition in the video marketplace found that there are
565 programming networks, over 85% of which are not owned by or affiliated with any cable

operator.mg/ Thus, even if MSG HD and MSG+ HD could be considered nonreplicable, there is

nothing to prevent AT&T from responding to Defendants differentiation strategy by entering into

el Todd Spangler, AT& T Plugs Wireless As Part Of U-Verse TV Bundle, Telco Also Debuts College
Football YOD Section, MULTICHANNEL NEWS (Aug. 24, 2009) (reporting on the availability of College
Football Extras, a VOD option which will feature content from several college football programs,
including all Big Ten Conference teams); Press Release, AT&T U-verse TV Gears Up For Football
Season with Yahoo! Sports Fantasy Football on AT&T U-bar, U-verse TV Customers Can Track Fantasy
Teams, NFL Stats and Leaders With Latest U-bar Enhancements (Aug. 7, 2008) (announcing the launch
of Yahoo!® Sports Fantasy Football on AT&T U-verse®™ TV which allows sports fans to use the
interactive AT&T U-bar “to simply and conveniently track their fantasy football team and receive
customized information on their favorite NFL teams directly on their U-verse TV.”).

00 AT&T: Interactive TV Aiding Customer Retention, Telephony Online (Mar. 20, 2009) (reporting
that Yahoo Sports college basketball was the latest interactive programming on AT&T’s U-verse IPTV
service).

208/ Bulow/Owen at 4.

09 2009 Video Competition Report § 184.
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an exclusive arrangement with any one of hundreds of other programming services available on
the market that are not subject to the program access rules.

This is precisely the effect typically engendered by exclusivity strategies in the media and
communications business, and that is why exclusivity is regarded as beneficial to consumer
welfare. 'Y Indeed, Verizon (through its development of Fi0OS81), DirecTV (via its NFL Sunday
Ticket package and other exclusive content such as “Friday Night Lights”), and Dish Network
(through exclusive arrangements to distribute numerous foreign language programming services)
are all investing in proprietary content to differentiate themselves in the marketplace.zl ' There is
no reason why AT&T cannot do the same. To the extent that AT&T prefers to refrain from
entering into exclusive arrangements or investing in its own programming content, it could
pursue other differentiation strategies, including reducing its costs or bundling its video services
with other unique communications services it offers to consumers.”'

Notwithstanding AT&T’s lack of MSG HD and MSG+ HD, it is still investing and
deploying U-Verse TV in Connecticut, competing vigorously there and even claiming superiority

over cable companies that don’t provide similar services. There is no evidence that MSG HD and

2o See Bulow/Owen at 16-18.

ny Press Release, Verizon, Verizon Launches FiOS One Channels on Long Island and in Northern
New Jersey (June 22, 2009)(noting that the service will feature news, sports, weather and local
information, and entertainment programming that “won’t be found on cable TV™); DirecTV, NFL
Sunday Ticket, at https://www.directv.com:443/DTVAPP/content/sports/nf] (last visited Sept. 15, 2009)
(“If you're a football fan, you need NFL SUNDAY TICKET — available only on DIRECTV.”); Friday
Night Lights, http://www .directv.com/DTV APP/global/article.jsp?assetld=P5770265 (last visited Sept.
15, 2009) (“All 26 episodes of the fourth and fifth seasons of the critically acclaimed and award-winning
drama series will air first exclusively on The 101 Network, only on DIRECTV”); Press Release, Dish
Network, DISH Network Launches DishMEXICO Programming Package (Nov. 19, 2008) (announcing a
new programming package “designed specifically for Mexicans” that includes programming “available
exclusively on DISH Network™); Press Release, Dish Network, DISH Network Becomes Exclusive U S,
Provider of TeleAmazonas (Oct. 1, 2008) (announcing the launch of “a 24-hour Ecuadorian TV network™
and saying that Dish Network is “the only pay-TV provider to offer the channel in the U.S.”),

2y Bulow/Owen at 4.
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MSG+ HD are of such overwhelming importance that large numbers of AT&T subscribers are
switching to (or refusing to switch from) Cablevision due to the fact that they can only watch
local games in SD rather than HD, thereby significantly hindering AT&Ts ability to compete in
offering satellite cable programming.'” Count I should be dismissed because AT&T has not
presented convincing evidence that its ability to compete in offering satellite cable programming
in Connecticut 18 significantly hindered by lack of access to MSG HD and MSG+ HD.

D. Neither Antitrust Law nor Economics Support AT&T’s Claims

AT&T’s contention that Defendants’ licensing strategy for MSG HD and MSG+ HD

4 .
»21d misapprehends

“qualifies™ as “anticompetitive conduct” under “established standards
applicable antitrust legal and economic principles, which point decisively against the forced
sharing AT&T secks.

AT&T concedes, as it must, that businesses ordinarily can select the distributors for their |
products and that imposing duties to deal is exceptional.m’ As the very treatise AT&T cites
explains, forcing access is “exceptionally drastic”*'* because, among other reasons, compelling

firms to share their legitimate competitive advantages with others undermines incentives to

invest.!” This concern is heightened when, as here, rivals seek access to their competitors’

2 See Bulow/Owen at 7 (“It is certainly true that Cablevision hopes to gain a marketing advantage
amongst a group of avid locaj sports fans who will regard the availability of MSG HD and MSG+ HD as
a selling point in Cablevision’s favor relative to AT&T. But just as the value to Cablevision is
incremental, any ‘harm’ to AT&T is also at the margin and there is no evidence of any impairment of
AT&T’s competitive viability.”).

2 Complaint § 70.
2 Complaint 4 69.

216/ 3B PHILLIP E. AREEDA AND HERBERT HOVENKAMP, ANTITRUST LAW 9 773b3, at 246 (3d ed.
2008).

2 Id 9 773e, at 257; Bulow/Owen at 21-22.
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intellectual property.zlg/ Thus, the U.S. antitrust enforcement “[a]gencies will not require the
owner of intellectual property to create competition in its own technology.”'” And the courts
likewise recognize that the presumptive right under the antitrust laws to refuse to license
copyright works ““creates a system of incentives that promotes consumer welfare in the long
term by encouraging investment.”**”" Contrary to what AT&T contends, neither Defendants’
“selective refusal to deal” nor the impact of Defendants’ licensing strategy on AT&T overturn
these principles and support imposing a duty to deal here.

First, Defendants” decision to license MSG HD and MSG+ HD to some, but not all,
MVPD distributors is procompetitive -- not, as AT&T would have it, some tell-tale sign of
anticompetitive exclusion. It is commonplace and output-expanding for firms selectively to

21/ By contrast, AT&T’s suggestion that licensors (such as

license intellectual property.
Defendants) are under an obligation to license all or none would harm consumers by reducing
the incentive for an intellectual property holder to license anyone. 22 Defendants’ decision to
license MSG HD and MSG+ HD to a range of firms — some of which it does not compete with,

such as Comcast and Time Warner Cable, and some of which it does compete with, such as RCN

and DirecTV — but not others, thus is on its face output expanding and benefits consumers,

218 There can be no dispute that MSG HD and MSG+ HD programming is protected under the
copyright laws; AT&T concedes that it needs a license in order to distribute such programming.

2 U.S. Dep’t of Justice and Federal Trade Commission, Antitrust Guidelines for the Licensing of
Intellectual Property (“IP Guidelines™) § 3.1, at 7 (Apr. 6, 1995).

201 In re ISO Antitrust Lirig., 203 F.3d 1322, 1328-29 (Fed. Cir. 2000) (quoting Data Gen. Corp. v.
Grumman Sys. Support Corp., 36 F.3d 1147, 1186-87 (1st Cir. 1994)).

221 Bulow/Owen at 16.

22 See TP Guidelines, supra, § 2.3, at 5 (explaining that “benefits” of license restrictions include
“increase[ing] the licensor’s incentives to license, for example, by protecting the licensor from
competition in the licensor’s own technology in a market niche that it prefers to keep for itself”).
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Moreover, the decision not to license Cablevision’s closest competitors, one of which 1s
AT&T, is amply supported by an even more particularized efficiency justification: product
differentiation. As explained elsewhere herein,” product differentiation is an important,
procompetitive aspect of competition among video distributors; it is not, as AT&T claims, 2" a
mere euphemism for impeding rivals. Although Cablevision can differentiate itself against some
providers (such as DirectTV and RCN) through a variety of means, the ability to differentiate
against AT&T and Verizon, which provide services similar to Cablevision’s, is more restricted
and accordingly programming-based differentiation is relatively more important.”** In this
context, MSG HD and MSG+ HD comprise attributes by which Cablevision differentiates its
video product offering from AT&T’s; and AT&T, in turn, has sought in a variety of ways to

’s. 2% Cablevision’s election to employ an organically-

differentiate its service from Cablevision
created competitive advantage (MSG HD and MSG+ HD) as a differentiator against its closest

competitors is thus a legitimate business justification that preludes deeming Cablevision’s

conduct anticompetitive.
The presence of a legitimate business justification for Defendants’ licensing strategy

22" that Cablevision is engaging in an anticompetitive “profit

undermines AT&T’s contention,
sacrifice.” AT&T makes no effort to quantify the purported revenues that Defendants have

sacrificed; and it wrongly assumes Cablevision can claim no legitimate product differentiation

23 See supra Section I11.C.1; Bulow/Owen at 14-21.

2y Complaint § 67.

223 See Bulow Owen at 4-5.

226/ See supra Section HI.C.1.

2 Complaint ¥ 70.
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benefit from “foregoing™ licensing revenues and using MSG-HD and MSG+ HD as a product

differentiator.”*¥

Compelling Cablevision to share MSG HD or MSG+ HD with AT&T is supported by

none of the authorities AT&T cites.”?” The circumstances here bear no resemblance to Lorain

230/

Journal Co. v. United States,” where a monopolist newspaper put advertisers to an “all or

nothing” choice that effectively compelled those customers not to deal with the newspaper’s
rival, Cablevision’s conduct also differs markedly from Aspen Skiing Co. v. Aspen Highlands

21/ \yhere the defendant rerminated a prior course of dealings with its rivals. Here,

Skiing Corp.,
as AT&T itself stresses, Cablevision never has licensed MSG HD or MSG+ HD to AT&T. Nor
does the Supreme Court’s rejection of a refusal-to-deal claim in Verizorn Communications, Inc. v.
Law Olffices of Curtis V. Trinko, LLP.®¥ somehow support AT&T’s cause. On the contrary,
“Trinko now effectively makes the unilateral termination of a voluntary course of dealing” —a

. . . . 233/
circumstance absent here — “a requirement for a valid refusal-to-deal claim.”

28 Put differently, AT&T offers no facts that suggest that licensing strategy fails to increase
Cablevision’s enterprise-wide short-term profits relative to the strategy AT&T wishes Defendants would
pursue. See Christy Sports, LLC v. Deer Valley Resort Co., 555 F.3d 1188, 1197 (10th Cir. 2009)
(rejecting monopolization claim when no evidence of termination of profitable business arrangement);
Bulow/Owen at 11-12. Even if AT&T demonstrated that Cablevision wrongly believes that the product
differentiation benefits of Defendants’ licensing strategy outweigh foregone revenues, AT&T is wrong,
Complaint Y 72, that such a mistaken belief would support finding an anticompetitive refusal to deal. See,
e.g., 3B AREEDA, supra, 9 772d3, at 223-227 (explaining that a profit sacrifice is a necessary but not
sufficient condition for judging a refusal to deal anticompetitive following Trinko).

2 Complaint 19 69-71.
PY 342 U.S. 143 (1951).
B 472 1U.S. 585 (1985).
2 540 U.S. 398 (2004).
233 Covad Communications Co. v. Bellsouth Corp., 374 F.3d 1044, 1049 (11th Cir. 2004).
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Defendants’ licensing of MSG HD and MSG+ HD also does not run afoul of Otfer Tail

24 the case upon which AT&T places the most weight. Like Aspen,

Power Co. v. United States,
but unlike the instant mater, Ofter Tail involved terminating a prior course of dealings;
moreover, Ofter Tail involved a monopolist which generally offered various services to all but
cut-off customers which elected to compete against it in downstream markets.”*" Defendants’
policy of not licensing MSG HD or MSG+ HD to its closest competitors, including AT&T, does
not fit that paradigm. Additionally, the absence of a profit sacrifice provides an independent
reason that Defendants’ licensing decisions do not fit the limited duties to deal recognized by
Aspen and Otter Tail.

Second, even if Defendants’ licensing strategy resembied the conduct condemned in other
circumstances (which it does not), AT&T comes nowhere near to showing the type of
anticompetitive impact that would support imposing a duty to deal under standard antitrust
analysis. AT&T argues lack of access to MSG HD and MSG+ HD costs it subscribers. But the
mere fact that AT&T could do better with this particular HD programming does not support

imposing a duty to deal.”® On the contrary, as the very treatise AT&T cites explains, antitrust

principles do not support imposing a duty to deal unless, among other things, neither the rival nor

234/ 410 U.S. 366 (1973).
2351 See id. at 368-71,

B See Twin Labs., Inc. v. Weider Health & Fimess, 900 F.2d 566, 569 (2d Cir. 1990) (rejecting
plaintiff’s refusal-to-deal claim because even if “growth would have been even more rapid but for” the
defendant’s conduct, “this hardly constitutes a showing of severe handicap” that might warrant imposing
a duty to deal).
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competition would exist without compelling access.>” Professors Bulow and Owen, in their
analysis of AT&T’s allegations, make the same point.zw

Here, AT&T cannot credibly make the argument that its competitive vitality — let alone
the competitive vitality of the video marketplace in southwestern Connecticut — depends upon
access to MSG HD and MSG+ HD, networks without which it launched U-Verse and without
which it continues to gain in subscribers. Whether or not AT&T could recreate MSG HD and

2% a5 AT&T plainly can effectively compete with

MSG+ HD’s programming is beside the point,
other programming, including SD programming that features the very same professional sporting
events that AT&'T receives as part of its license for the satellite-delivered, standard definition
MSG and MSG+ services. "

For this reason, AT&T’s claim that Defendants’ licensing strategy nefariously raises

entry barrier by requiring AT&T to engage in “two level entry” is a red herring.2*" For one thing,

B See 3B AREEDA, supra, | 773b, at 240. See also Alaska Airlines, Inc. v. United Airlines, Inc.,
948 F.2d 536, 544 (9th Cir. 1991) (no essential facilities claim unless withholding input confers “power to
eliminate competition in the downstream market™) (emphasis in original).

2y Bulow/Owen at 3 (prerequisites for deeming refusal to deal anticompetitive include (i) that input

is essential to competition and (ii) monopoly power). AT&T is thus wrong that inability to duplicate the
particular input to which it seek access both supports imposing a refusal to deal and obviate concerns that
forced sharing undermines investment incentives. Complaint § 75. Indeed, the Areeda treatise AT&T
cites specifically states the contrary. See 3B AREEDA, supra, Y 773b, at 240-41; 9 773¢, at 257-58. The
treatise thus in no way supports AT&Ts baseless contention that when “no competitors have the
capability to duplicate a denied input, the theory that exclusivity will spur investment or that so-called
forced sharing will retard incentives to invest is unfounded.” Complaint § 75. On the contrary, the
treatise states that “the loss of competitor incentives” could “be extremely serious to the point of
undermining antitrust goals in the case where [rivals] could enter the market by some alternative not
requiring the sharing of the defendant’s facility.” 3B AREEDA, supra, § 773 1b, at 196. Because AT&T
can effectively compete without MSG HD and MSG+ HD, that is precisely the case here. See
Bulow/Owen at 14,

29 See Complaint 4 73.

240/ See 3B AREEDA, supra, ¥ 773b1, at 240-41 (“The plaintiff must show that the desired resource is
not just helpful but vital to its competitive viability.”).

it Complaint § 73.
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AT&T has successfully entered against Cablevision in providing video services despite the lack
of access to MSG HD and MSG+ HD.?*¥ For another, the authorities AT&T cites” " involve the
very different problem of conduct that, by anticompetitively creating a second-level monopoly,
undesirably reinforces monopoly power at the first level *** Here, AT&T does not and cannot
make any claim that Cablevision is attempting to impede AT&T in order to protect MSG HD and
MSG+ HD from entry threats by new programming.m’ Finally, and most importantly, not ali
conduct that in some sense makes it harder on rivals is anticompetitive; on the contrary,

permitting firms to keep the fruits of their legitimate competitive advantages to themselves is

246/ 247

procompetitive,” " and that is true of Defendants’ licensing strategy here.

IV. DEFENDANTS’ REFUSAL TO LICENSE MSG HD AND MSG+ HD TO AT&T
DOES NOT VIOLATE SECTION 628(c¢)

AT&T argues in Count I of its Complaint that Defendants are “unreasonably refusing to
sell video programming to AT&T.”**® While the Commission has held that unreasonable

refusals to sell could constitute a form of non-price discrimination that would be actionable

under Section 628(c),>* only satellite cable programming is subject to this prohibition.”” Since

2 See Bulow/Owen at 3.
0 Complaint 73, n.52.

HY See, e.g., Town of Concord v. Boston Edison Co., 915 F.2d 17, 23-24 (1st Cir. 1990) (describing
how “a monopolist who extends his monopoly to a second level” can “rais[e] “entry barriers’ in the first).

243 Any such contention, moreover, would contradict the D.C. Circuit’s recent conclusion that “Cable
operators . . . no longer have . . . bottleneck power over programming.” Comcast Corp. v. FCC, No. 08-
1114, Slip Op. at 14 (D.C. Cir. Aug. 28, 2009).

M6 See 3B AREEDA, supra, | 773¢, at 257.

S Bulow/Owen at 15 (“[T]here is no evidence in this case that Cablevision/MSG’s decision to limit
distribution has harmed muitichannel video competition.”); supra Part I1.C. 1.

28 ‘Complaint ¥ 94.
29! See Program Access First Report and Ovrder  116; AT&T/CoxCom Order 1 4.
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MSG HD and MSG+ HD are not “satellite cable programming,” AT&T"s inability to obtain a
license for that programming is not subject to challenge as an “unreasonable refusal to sell.”
Undoubtedly aware of the limited scope of Section 628(¢), AT&T baldly asserts that
MSG HD and MSG+ HD are actually “‘satellite cable programming’ because the underlying
programming is delivered via satellite.”™*" AT&T makes no effort to support its remarkable
ctaim with any evidence to suggest that MSG HD and MSG+ HD are “transmitted via satellite . .

252 even admitting elsewhere in the Complaint that

. for {] direct receipt by cable operators,
Defendants undertake “delivery of the HD format of MSG and MSG Plus through terrestrial
means.”>** Indeed, the Complaint does not even cite — let alone explicate how MSG HD and

254 C
2254 whichis a

MSG+ HD satisty — the statutory definition of “satellite cable programming,
jurisdictional prerequisite to the exercise of authority under Section 628(c). This omission, by
itself, is fatal to Count I1.>”

AT&T asks the Commission to determine that because MSG and MSG+ programming
are delivered by satellite, MSG HD and MSG+ HD should be considered satellite delivered for

purpose of the Commission’s program access rules because the MSG HD and MSG+ HD are

merely “technical formats of the ‘programming,’ . . . which Defendants have chosen to deliver

B See, e.g., DirecTV Order | 14 (noting complainant allegation of Section 628(c) violation for
refusal to license Comcast SportsNet); id. at Y 24-25 (rejecting Section 628(c) claims);, Comcast
SportsNet Order on Review | 12 (holding that a terrestrially-delivered service is “outside of the direct
coverage of Section 628(c)”). :

By Complaint 4 93, 96.
BY 47 U.S.C. § 605(d)(1).
¥ Complaint 9 101.

254/ fd

253 See RCN Order v 22, n.75 (refusing to consider complainant’s claim that programming at issue is
satellite-delivered because it “did not plead sufficient facts to support this argument™).
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terrestrially. "% AT&T offers no support for this proposition — no doubt because there is none.
In fact, the FCC already has rejected such an argument:
We believe that the correct reading of Section 628(c) is that the provisions in
question apply to satellite cable programming, not programming that was
“previously” satellite-delivered, or the “equivalent” of satellite cable programming,
or programming that would qualify as satellite cable programming, but for its

terrestrial delivery. The statute defines “satellite cable programming™ as that which
is transmitted via satellite.?”

Other Commission decisions likewise reject the notion that programming which may partake of
some elements or qualities of “satellite cable programming” therefore qualifies as such for

% Instead, in ascertaining whether programming is subject to the

purposes of Section 628.
strictures of Seétion 628, the Commission has consistently adhered to the plain language of
Section 628 and focused on the means by which that particular programming is transmitted to
cable operators and other MVPDs. >
Whether a programmer uses satellite delivery for SD or analog programming content
offers no basis for imposing program access on the provisioning of an affiliated HD program

service via terrestrial means. Subjecting a terrestrial HD service to program access requirements

simply because an affiliated SD programming service was satellite-delivered would be

6/ Complaint ¥ 96.
i EchoStar Order q 21 (emphasis added). See also RCN Order 1 26.

2 See Everest Midwest Ovder § 7, n.34 (“The Commission has previously found that terrestrially-
delivered services are not providing satellite cable programming even though some of the content thereof
is received by satellite.”); DirecTV Order § 25; EchoStar Order ¥ 21.

259 See Everest Midwest Ovder | 7 (“It is well settled that it is the vendor’s distribution method . | .
that determines whether programming is subject to program access jurisdiction.”). AT&T s argues that
the terrestrially-delivered HD programming should be considered to be satellite delivered if the SD
version of the programming is delivered by satellite because doing so would promote policy goals of
competition and broadband deployment. Complaintat 38-39. Even if AT&T is correct that such a
convoluted definition would promote those policy goals -- propositions for which it offers no evidence --
it would be arbitrary and capricious for the Commission to declare terrestrial programming to be
delivered by satellite -- which it clearly is not -- simply to promote certain policy goals.
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tantamount to a determination that a programmer covered by section 628 has an affirmative and
continuing legal duty to distribute its programming in a manner that ensures its continuing
coverage under the program access rules. But the Commission already has determined that
Congress did not require that program access obligations could attach to a programming service

that launches as -- or becomes -- terrestrially delivered.”®”

261 the Commission’s rules do not reflexively consider

Contrary to AT&T’s suggestion,
networks transmitted in multiple formats to be the same programming, To the contrary, the
Comrﬁission previously has classified HD programming services distinctly from its SD or analog
counterpart.”® Indeed, the Commission’s broadcast carriage rules expressly treated analog and
digital versions of broadcast stations as separate and distinct services.”*”

AT&T’s argument that MSG HD and MSG+ HD differ from MSG and MSG+ only as a
matter of technical format is also wrong as a factual matter.”®* The programming on MSG HD
and MSG+ HD is not the same as the satellite-delivered service. Not only is the resolution,
depth, audio and display of the programming materially different (which is presumably why

AT&T has filed the instant complaint), but the content also can differ as well.?** The satellite-

delivered MSG and MSGH services are separately licensed from the terrestrially-delivered MSG

260/ EchoStar Order ¥ 29.
81 See Complaint at § 97, n. 55.

62 See also, e.g., 2009 Video Competition Report, Table 12 (treating as separate programming-
networks SD and HD versions of the same network -- e.g., A&E and A&E HD; ESPN and ESPN HD;
Encore and Encore HD; HGTV and HGTV HDY); id. at Table C-2 (same).

263 Carriage of Digital Television Broadcast Signals, Amendments to Part 76 of the Commission’s

Rules, 16 FCC Red 2598, 27 (2001) (“With regard to those stations that simultaneously broadcast
analog and digital television signals, we conclude that a broadcaster is permitted to treat the two
differently for carriage purposes. That is, a television station may choose must carry or retransmission
consent for its analog signal and retransmission consent for its digital signal™).

264 Complaint § 96.

2631 Levine Declaration § 13.
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HD and MSG+ HD services.”®® Indeed, AT&T’s own conduct in requesting access to MSG HD
and MSG+ HD — when it already carries the satellite-delivered MSG and MSG+ services — itself
demonstrates that the HD and SD services are not the same programming. Indeed, AT&T itself
separately denotes SD and HD services in its channel lineup, separately listing, for instance,
ESPN and ESPN HD and CNN and CNN HD.**" AT&T also charges subscribers an additional
fee for access to the HD services it offers U-verse TV subscribers in Connecticut,2*¥
AT&T’s argument also proves too much. 1f it is the case that the MSG HD and MSG+
HD programming is the same as the satellite-delivered MSG and MSG+ SD services, then
AT&T is not being deprived of anything since it already has access to the SD programming.
AT&T also asserts that the Commission should eschew the actual statutory definition of
satellite cable programming and deem MSG HD and MSG+ HD to be satellite-delivered because
doing so would “best advance][] the purposes of the rules™ and “advance the broader goals of the

%9 But this ignores the Commission’s repeated recognition that Congress

Communications Act.
specifically and deliberately excluded terrestrially-delivered cable programming from restrictions
on exclusivity when it adopted the enabling statute.”’” Expanding the program access

requirements beyond the limits expressly imposed by Congress will not advance “the purposes of

the rules™ and “the broader goals of the Communications Act;” it will contravene them, by

expanding the scope of these rules beyond the express limitations established by Congress.

2661 Levine Declaration ¥ 13.

267 See AT&T U-Verse channel lineup for Bridgeport, CT (attached as Exhibit 6).

268/ See AT&T U-verse U-connect, HD Service, Only $10 per Month, af
http:/fwww att.com/gen/sites/iptv?pid=12592 (last visited Sept. 9, 2009).

269/ Complaint 41 97-98.

2700 See supra at 27-29.
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Similarly overreaching is AT&T’s view that ignoring the actual means by which MSG
HD and MSG+ HD are transmitted and characterizing those services as satellite-delivered is
necessary to encourage the deployment of broadband services.””" Even disregarding the
erroneous implication that the general prescriptions of Section 706 should trump Congress’

"/ the facts on the ground in

specific limitation of Section 628 to satellite cable programming,
Connecticut suggest that lack of access to MSG HD and MSG+ HD is not acting as a barrier to
AT&T’s investment in broadband in Connecticut. AT&T has invested hundreds of millions of
dollars in expanding broadband infrastructure in Connecticut, notwithstanding its lack of

7B The Complaint offers no

guaranteed access to terrestrially-delivered sports programming.
evidence at all that lack of access to MSG HD and MSG+ HD has in any way stifled or slowed
broadband investment by AT&T.*"

AT&T offers no sound basis to conclude that Defendants have unreasonably refused to

sell satellite cable programming, and Count II of the Complaint must therefore be rejected.

7y Complaint 9 98.

27 See, e.g., HCSC-Laundry v. United States, 450 U S. 1, 6 (1981) (applying the “basic principle of
statutory construction that a specific statute . . . controls over a general provision™); Fourco Glass Co. v.
Transmirra Products Corp., 353 U.S. 222, 228-229 (1957) (“[Tlhe law is settled that “However inclusive
may be the general language of a statute, it “will not be held to apply to a matter specifically dealt with in
another part of the same enactment. . . . Specific terms prevail over the general in the same or another
statute which otherwise might be controlling.’”) (quoting Ginsberg & Sons v. Popkin, 285 U.S. 204, 208
(1932)); Townsend v. Liftle, 109 U.S. 504, 512 (1883) (“[I]t is familiar law that a specific statute controls
over a general one “without regard to priority of enactment.””).

273 Press Release, AT&T, Progressive Telecom Policies Spark Landmark AT&T Investment; $336
million in New Technology Coming to Connecticut (June 26, 2006).

L See Press Release, AT&T, AT&T Plans Roughly $250 Million in Network Investments in 2008
(June 27, 2008) (announcing that AT&T “continues to invest heavily in its wired network in Connecticut,
expanding the reach of its AT&T U-verse services, a triple-play of phone, TV and Internet services that
run over a fiber-rich network to neighborhoods in more than 80 cities and towns across Connecticut™);
Press Release, AT&T, AT&T Announces Significant 3G Wireless Rollout in Connecticut; Recent
Expansion Builds Upon AT&T s $850 Million Investment in the State (June 11, 2009) (announcing that
“ATE&T has plans to expand AT&T U-verse to more [Connecticut] towns later this year™).
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V. DEFENDANTS HAVE NOT UNLAWFULLY EVADED THE PROGRAM
ACCESS RULES

Count III of AT&T’s Complaint is a “throw-away” argumnent for which AT&T has no
support, and in support of which it provides no facts. If this were an action in U.S. District
Court, Defendants would be entitled to dismissal of this claim under the Supreme Court’s test in
Bell Atlantic Corp. v. Twombly’™ and Ashcroft v. Iqbal,zm in which the Court held that a
complainant must provide a factual predicate for its claims sufficient to render those claims
plausible. All that AT&T does in Count 111 is suggest “on information and belief” that
Defendants have no legitimate business justification for delivering MSG HD and MSG+ HD
terrestrially or for their licensing decisions for MSG HD and MSG+ HD.?”" The Commission’s
precedents indicate that a claim of unlawful evasion of the program access rules is a fact-based
inquiry, but AT&T has offered no facts at all to support its claim 2’

Nothing in the Complaint offers any evidentiary support for a conclusion that “the totality

of circumstances” underlying the decision to distribute MSG HD and MSG+ HD terrestrially

203 550 U.S. 544 (2007).
276! 129 S. Ct. 1937 (2009).
i Complaint § 101.

78/ [ B . . . . .
2 The Commission’s authority to police “evasions” of its program access rules is by no means

settled and is not supported by the language of the statute. Where Congress meant to include authority to
prevent “evasions™ of provisions of the 1992 Cable Act, it did so explicitly. In section 623(h) of the Act
(related to rate regulation), enacted simultaneously with section 628, Congress provided that “the
Commission shall, by regulation, establish standards, guidelines, and procedures to prevent evasions . . .
of the requirements of this section.” 47 U.S.C. § 543(h). The grant of specific authority to the
Commission in section 623 to police evasions of the rate regulation rules militates against a conclusion
that Congress invested the Commission with such authority in Section 628. See, e.g., Moshe Gozlon-
Peretz v. United States, 498 U.S. 395, 404 {1990); Russello v. United States, 463 U.S. 16,23, 78 (1983).
In prior program access cases involving terrestrially-delivered services, the Commission has not resolved
the legal question of whether it has such power, but instead assumed such authority and then ruled it
unnecessary to exercise any such assumed power on the facts presented. In EchoStar Commc’'ns Corp. v.
FCC, 292 F.3d 749, 755 (D.C. Cir. 2002), the D.C. Circuit upheld the Commission’s ruiing in the
Comcast SportsNet cases without ever confronting the threshold question of whether the Commission has
authority to regulate “evasions” of section 628.
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“demonstrates an intent to evade” the Commission’s rules.*” Nor could it, since, as described
above, Defendants’ decision to utilize terrestrial delivery was animated by legitimate business
considerations and predated AT&T s entry into video by more than seven years. In other
unsuccessful program access complaints alleging an unlawful evasion, the evidence indicated
that at least some programming was shifted from satellite to terrestrial delivery.”*¥ By contrast,
MSG HD and MSG+ HD were never transmitted via satellite, thereby offering an even less
compelling case for an “evasion” allegation than other claims previously rejected by the
Commission. Thus, any claim that Defendants somehow have “evaded” the program access
rules by continuing to deliver these services terrestrially is not grounded in any Commission rule
or order.

AT&T’s suggestion that the decision to utilize terrestrial delivery for MSG HD and
MSG+ HD was driven by a desire to prevent competitors from accessing the HD programming
services pursuant to the program access rules is absurd. 28 No distributor other than Cablevision
expressed any interest in distributing those services for nearly five years after their launch.*®*
As set forth above, terrestrial delivery of MSG HD was in fact the only sensible option when
Defendants launched the service in 1998 (and likewise for MSG+ HD in 1999), since (among the
other reasons described herein) Cablevision, the only video provider interested in distributing

that programming, had an existing fiber network that could be utilized.*®* Incurring satellite

279 DirecTV Order § 25; EchoStar Order | 21; RCN Order  22.
280/ See, e.g., DirecTV Order Y 24-25.

281 See Complaint at 4 101.
282 Pontillo Declaration § 15.
2wy See Pontillo Declaration 9 11, 14.
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transponder costs under such circumstances would have made no sense, particularly since few
households owned HD televisions and demand for HD programming was wholly unproven. ¥

Wheﬁ other distributors began to explore carriage of MSG HD and MSG+ HI) more than
five years after the launch of MSG HD, terrestrial distribution of those offerings was by then
firmly established, and it made sense both logistically and economically that any additional
distribution also be made in the same manner.”®” . Further, Defendants continued to see no
rationale for bearing the substantial costs associated with leasing transponder space for the HD
services, which would have been significantly more expensive than leasing transponder space for
the SD services due to the far higher bandwidth requirements.?** Delivery over a fiber-based
network not only significantly reduced signal delivery costs for MSG HD and MSG+ HD, it also
offered a more efficient and reliable means of accommodating the greater bandwidth demands of
HD program services, ensured a higher picture quality, and preserved the ability to add and
expand two-way features associated with the service.”*”

To the extent that a programmer has valid business reasons for utilizing terrestrial
delivery — as MSG does with respect to the program services sought by AT&T — such reasons
“necessarily preclude[]” a finding of improper purpose in violation.”®¥ The Complaint offers no
basis for examining — let alone finding — whether Defendants decision to utilize terrestrial

delivery was motivated by “an intent to evade” Commission rules. Accordingly, AT&T’s

evasion claim should be rejected.

284/ Id.
2 Id. §f 14-20.
286/ Id
287 Id.

29 EchoStar Comme'ns Corp. v, FCC, 292 F.3d 749, 755 (D.C. Cir. 2002),
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Vi.  DEFENDANTS HAVE NOT VIOLATED THE “UNDUE INFLUENCE”
PROVISION OF THE PROGRAM ACCESS RULES

AT&T alleges in Count IV that “Defendant Cablevision is exercising undue or improper
influence over Madison Square Garden’s decision not to license to AT&T the HD format of
MSG and MSG Plus.”?*¥ Section 628(c)(2)(A) of the Cable Act, however, only restricts cable
operators from “unduly or improperly influencing” the decision of an affiliated programmer in
connection with selling “satellite cable programming.”ml As with all of the other counts in the
Complaint that ignore this fundamental statutory limitation, Count IV of the Complaint is
defective on its face, because the programming at issue is not “satellite cable programming.”*"

The Commission has previously held that the prohibition against undue influence cannot
be used to obtain access to terrestrial programming. In challenging its inability to gain access to
Comcast SportsNet in Philadelphia, EchoStar argued that Comeast “unduly influenced the
decision of Comcast Spectacor and Philadelphia Media, L.P. to deny EchoStar the opportunity to
carry the regional sports programming in violation of Section 628(c)(2)(A).** The
Commission, however, ruled that because “we find that SportsNet is not satellite cable
programming, we deny EchoStar’s . . . Section 628(c)(2)(A) undue influence claim.”*** The
Complaint offers no basis for reaching a different outcome here.

In addition, while AT&T specifically describes what it believes are the motive and

opportunity for Cablevision to engage in undue influence over MSG, it offers no evidence that

% Complaint { 105.

290/ 47 U.S.C. § 548(c)2)A).
BY See supra at Section II.
29 EchoStar Order q 13.

93 Id. 9§ 21. See also DirecTV Order 9 23, 25.
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any such influence actually occurred.? %/ Nevertheless, even if AT&T’s contention were true, it
is not unlawful for a company to decide that a subsidiary programming service not subject to
forced sharing under Section 628 should be used as a competitive differentiator. In contrast to
the regime imagined by AT&T, the Commission has never construed its program access rules to
effectively require cable companies to recuse themselves rom MVPD licensing decisions
involving affiliated programming. To the contrary, the Commission has ruled specifically that in
“enacting Section 628, Congress determined that while cable operators generally must make
available to competing MVPDs vertically-integrated programming that is satellite-delivered, they
do not have a similar obligation with respect to programming that is terrestrially—de1ivered.”295/
The Cable Act expressly authorizes cable operators to petition the Commission for
approval of an exclusive contract with respect to affiliated satellite cable programming under
certain circumstances.® Since subparagraph (D) of Section 628(c)(2) presupposes exclusive

contracts between cable operators and affiliated programmers will be permissible under some

circumstances, it strains credulity (and violates basic tenets of statutory construction) to suppose

2904 Complaint § 105. The Commission has noted that “the concept of undue influence between
affiliated firms 1s closely linked with discriminatory practices” governed by its rules under Section
628(c)2)(B) — as well as the rules barring exclusivity for satellite cable programming — and that it
expected Section 628(c)(2} A} to “play a supporting role” in connection with actions thereunder.
Program Access First Report and Order § 145, Accordingly, to the extent necessary, Cablevision
incorporates by reference into its defense of Count IV, its discussion in response to the discrimination
claim proffered by AT&T in Count V.

293 DirecTV Order at § 32. Cablevision and its wholly-owned MSG subsidiary by definition “have a
complete unity of interest.” Copperweld Corp. v. Independence Tube Corp., 467 U.S. 752, 771 (1984).
As a matter of law, therefore, Cablevision cannot “improperly influencfe] the decision[s]” of MSG within
the meaning of Section 628(c}(2)(A). Entities that “have a complete unity of interest” do not make
separate decisions; rather, “[t]heir objectives are common, not disparate; their general corporate actions
are guided or determined not by two separate consciousnesses, but one.” Copperweld, 467 1.S. at 771.
The same principles apply to two corperations under common ownership. See, e.g., Puerto Rico
Pharmaceuticals, Inc. v. Pfizer Corp., 296 F. Supp. 2d 69, 70 n.4 (D.P.R. 2003).

W47 US.CL § 548(c)2)(D)(4); 47 C.F.R. § 76.1002(c)(5); Program Access First Report and Order
1 67 (authorizing cable operators to seek pre-approval from the Commission for exclusive contracts
involving satellite cable programming).
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Congress intended for subparagraph (A) to bar any cable company involvement in licensing
decisions by a subsidiary programming service not subject to forced sharing *"

Indeed, such a reading of subparagraph (A) also would effectively negate the
Congressional decision to establish a mechanism for the sunset of the ban on exclusivity in
subparagraph (D). It makes no sense to suppose that Congress intended that, following
effectuation of the sunset of the exclusivity ban contemplated under Section 628(c)(2)(D)(5), the
“undue influence” restriction in Section 628(c)(2)(A) would nonetheless bar cable operators
from negotiating or enforcing otherwise-permissible exclusivity provisions.*¥

AT&T’s claim under Count IV not only is defective as a matter of law, it also is
inconsistent with fundamental economic principles. The Complaint alleges that, “but for
Madison Square Garden’s affiliation with Cablevision, Madison Square Garden would have
economic incentives to license” MSG HD and MSG+ HD to AT&T.**” To suggest that it is
somehow “undue” for a vertically-integrated cable company to forego distribution revenue that
may be available from licensing its programming to an unaffiliated competitor in order for the

distribution arm of the business to differentiate its product offering is tantamount to an outright

condemnation of both vertical integration and exclusivity — neither of which was intended by

2 See e.g. Gade v. National Solid Wastes Management Ass'n, 505 U.S. 88, 100-01 (1992)
(indicating that courts should avoid interpreting the text of a provision inconsistently with the necessary
assumptions of another statutory provision); King v. St. Vincent’s Hosp., 502 U.S. 215, 221 (1991)
([We] follow the cardinal rule that a statute is to be read as a whole, since the meaning of statutory
language, plain or not, depends on context.”); Fawn Mining Corp. v. Hudson, 80 F.3d 519, 523 (D.C.
Cir. 1996).

298/ 47 U.S.C. § 548(c)2XDY5).

2991 See, e.g., United Savings Ass'n of Texas v. Timbers of Inwood Forest Associates, 484 U.S. 365,
371 (1988) (Interpretation of a statute is “a holistic endeavor,” and statutory language must be read in a
manner that is “compatible with the rest of the law”); Lexecon Inc. v. Milberg Weiss Bershad Hynes &
Lerach, 118 U.S. 26, 36 (1998) (applying “that central tenet of interpretation, that a statute is to be
considered in all its parts when construing any one of them™).

oor Complaint q 105.
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Congress when it enacted the Cable Act>® Sucha suggestion also ignores the substantial
promotional, marketing and other benefits relating to MSG HD and MSG+ HD that MSG
receives from Cablevision.

Firms routinely opt to forego revenue that might otherwise be gained from licensing an
input to non-affiliates in order to benefit another arm of a shared enterprise.”®® For example,
exclusive television content distribution arrangements between broadcast or cable channels and
their affiliated production companies are common, notwithstanding the fact that the production
affiliate may give up significant license fees by not licensing its shows to multiple networks.*"’
This dynamic, in fact, typically underlies exclusive arrangements undertaken by vertically-
integrated entities. The prospect of reaping the exclusive benefits and rewards of an investment
in a key input — and using those benefits as a means of differentiating one firm from another in
the marketplace — is precisely why exclusivity is considered to be a beneficial driver of
investment, innovation and consumer welfare. %

AT&T’s broad construction of the undue influence provision of Section 628 would
effectively outlaw in perpetuity all exclusive arrangements between cable operators and affiliated

programmets, in defiance of Congress’ express decision to temporarily restrict only certain types

of such arrangements. It also would amount to a Federal condemnation of the benefits of

301/ The Commission long ago recognized that cable operator ownership of, and involvement in, the
cable program content business has engendered substantial benefits for consumers. See Competition,
Rate Deregulation and the Commission’s Policies Relating to the FProvision of Cable Television Service, 5
FCC Red. 4962, 9 78 (1990) (“1990 Competition Report”) (vertical integration “increased both the quality
and guantity of program services available to the viewing public”); id. 4 82-85 (vertical integration has
led to investment in better programming and resulted in more viewing options for consumers).

302/ See Bulow/Owen at 16-17.
303/ See id.
304 See Bulow/Owen at 16.
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exclusivity, an outcome unwarranted as a matter of both law and policy. The Commission

should reject AT&T’s undue influence claim.

VII. DEFENDANTS HAVE NOT ENGAGED IN UNLAWFUL DISCRIMINATION BY
DECLINING TO PROVIDE AT&T A LICENSE FOR MSG HD AND MSG+ HD

AT&T alleges in Count V that Defendants’ decision to license the terrestrially-delivered
MSG HD and MSG+ HD services to some other MVPDs, but not tio AT&T, is d.iscriminatm'y.3 0/
This claim is defective on its face, since it aims to compel access to terrestrial programming that
is outside the ambit of Section 628(c}. Because the anti-discrimination provisions of the
program access rules only prohibit discrimination in “the prices, terms, and conditions of sale or
delivery of satellite cable programming,”mﬁ/ AT&T s discrimination claim must fail.

As a threshold matter, Count V is procedurally barred by the Commission’s rules because
AT&T’s 10-day letter offered no notice or description of a claim of unlawful discrimination in
the terms and conditions of sale of satellite cable programming. The Commission’s rules
specifically “require that prior to filing a discrimination complaint, an aggrieved MVPD must
first inform the programming vendor of its belief that discriminatory behavior has occurred. ™"
The rules envision that such notice of a discrimination claim would be provided in the 10-day

398 and would be “sufficiently detailed so that the vendor can determine the specific nature

letter,
of the complaint.”* In AT&T’s 10-day letter, however, neither the word “discrimination” nor

the Commission rule proscribing discriminatory programming contracts for satellite cable

programming are mentioned. Nor does the Complaint contain any indication that the other

305/ Complaint 9 110.

3067 47 C.F.R. § 76.1002(b).
0w Program Access First Report and Order § 124.
2081 See id atn.221.

W 1d, 9 124,
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prerequisites to filing a discrimination claim set forth in Section 76.1003(c)(4) of the
Commission’s rules have been satisfied.*'” For these reasons alone, Count V must be dismissed.

AT&T’s .claim in Count V is also defective as a matter of law, because the Commission’s
anti-discrimination rules cannot be invoked to obtain compelled access to programming that is
not subject to Section 628. The outcome sought by AT&T would violate the Commission’s rules
by negating the legal significance of both the mode of program delivery and the separable
licensing regime established by the programmer.

It is not unlawfully discriminatory for Defendants to decline to grant AT&T a license for
programming not covered by the program access rules. Section 628(c) is aimed only at
prohibiting discrimination in the sale of “satellite cable programming.”'" The Commission has
ruled that its anti-discrimination rules do not cover the terms or conditions under which
terrestrial programming is or is not provided to MVPDs.? 1 Most recently, in its order imposing
conditions upon the transfer of the Adelphia cable systems to Comecast and Time Warner, the
Commission specifically noted that the normal operation of its program access rules “would not
prevent either firm from withholding [terrestrially-delivered RSN] programming from its rivals

»313/

or engaging in discriminatory pricing. A discrimination claim predicated upon the inability

to distribute programming not subject to the program access rules cannot be cognizable under

310/ 47 CF.R. §76.1003(c)(4)
M 47 US.C. §§ 548(c)(2)(A), (B).

H O DirecTV Order 4 23 (noting that 628(c)(2)(B) prohibits discrimination in the sale of satellite
cable programming violation for refusal to license Comcast SportsNet); id. § 25 (rejecting Section 628(c)
claims); Comcast SporisNet Order on Review, Y 12 (holding that a terrestrially-delivered service is
“outside of the direct coverage of Section 628(c)™).

3 Adelphia Transfer Order § 161.
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Section 628. To hold otherwise would nullify the Congressional decision to exclude terrestrial
programming from the program access rules.

AT&T’s “understanding” that MSG HD and MSG+ HD are simply “part of carriage
agreements governing the standard definition feeds of those networks” is incorrect. > The HD
program services and the SD program services are distinct offerings that are separately
licensed.>'” AT&T itself distinguishes between its SD and HD offerings, highlighting the
number of HD program services it carries (counting each such service as an additional service),
listing each such HD service separately on its program listing guide, and offering HD program to
customers as part of a level of service for which it charges subscribers additional fees.>'®

Not only are MSG HD and MSG+ HD separately licensable programming services, each
_service occupies its own distinct swath of bandwidth, its own channel position, utilizes a

different transmission path and signal delivery method, is processed by different signal reception
equipment at MVPD headends, and is subject to different carriage arrangements.>'” Distributors
also receive separate local ad avails on the MSG HD and MSG+ HD services from those on the
satellite-delivered MSG and MSG+ services, and the underlying content shown on the
terrestrially-delivered MSG HD and MSG+ HD services offerings will not necessarily always be
the same as that found on the satellite-delivered services.”'®

AT&T errs by suggesting that it is subject to discrimination because some (though by no

means all) licensees of the satellite-delivered, standard-definition MSG and MSG+ services also

M Complaint 9 49.

A See Levine Declaration [ 4, 13.
310/ See supra nn. 268-269.

k7

Levine Declaration Y 13.
38/ Id
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distribute the terrestrially-delivered MSG HD and MSG+ HD program services.’ ¥ But that -
reflects nothing more than the fact that the standard-definition and high-definition program
services are separately licensable, and MSG has chosen to license some distributors each
offering. That circumstance is no different from the fact that a license to distribute a linear
program network does not also automatically impart an entitlement to a license to distribute that
network (or its content) over the Internet, to mobile devices or on a video-on-demand basis.

The fact that Defendants make terrestrially-delivered MSG HD and MSG+ HD program
services available to some other distributors is not evidence of “discrimination” against
AT&T,3 2 but is rather a reflection of Defendants’ rational and lawful choice of means to
differentiate themselves from other MVPDs. For instance, DirecTV lacks a “triple play”
offering, enabling Defendants to differentiate their services from DirecTV in ways other than
with respect to MSG HD and MSG+ HD, e.g., through bundling voice and internet access, the
so-called “triple play” strategy.**" This distribution strategy simply takes account of the effects
of using particular distributors, both on programming revenue and on video distribution costs and
revenue. Since AT&T does have a triple play offering, Defendants must look for other means to

distinguish their retail product from AT&Ts.

e See Complaint 9 111.
320/ See Complaint at 28, 32.

2l See Bulow/Owen at 5 (““That Cablevision/MSG license HD programming services to other
distributors does not undermine the economic analysis. Cablevision/MSG follows a selective licensing
distribution strategy; it does not compete with, and thus need not differentiate its product from those
offered by Comecast. Cablevision can and does differentiate its product offerings from DirecTV in other
ways (e.g. through bundling voice and internet access, the so-called ‘triple play’ strategy). . . Denying
MSG HD and MSG+ HD to AT&T simply makes it easer for Cablevision to distinguish its retail product
from AT&T’s™).

322 Bulow/Owen at 4-5.
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Count V should be dismissed because it is defective as a procedural matter and not

cognizable as a matter of substance.

VIII. FORCED SHARING IS UNNECESSARY IN THE INSTANT CASE BECAUSE
COMPETITION HAS TAKEN FIRM ROOT IN THE AREAS WHERE
CABLEVISION COMPETES WITH AT&T
Even if the Commission conciuded that it had the authority to apply the restrictions of

Section 628 to terrestrial programming, the robust competition for video services in the areas of

Connecticut where AT&T competes with Cablevision militates against government intervention.

The FCC has already determined that Cablevision faces effective competition in each of the

Connecticut communities in which it offers services and competes with AT&T . »!" Consumers

in the Connecticut areas served by Cablevision and AT&T today have a choice of four different

MVPDs: Cablevision, AT&T, DirecTV, and Dish Network. In such a highly competitive

marketplace, each provider is driven to respond to market forces by investing in risky and

innovative offerings in order to differentiate itself from other providers, thereby enhancing
consumer welfare ¥

Consumers in the portions of Connecticut where AT&T competes with Cablevision are
clearly reaping the benefits of a thoroughly competitive marketplace. Not only are Cablevision
and AT&T undertaking vigorous efforts to differentiate themselves,”* but DirecTV (which
continues to offer NFL Sunday Ticket and other exclusive programming) and Dish Network

(which has exclusive distribution rights to numerous foreign language programming services) are

326/

substantial competitors as well. The competitive forces unleashed by this competition are

323 See supra n.40.

324l See Bulow/Owen at 4-5.
330 See supra at 12-13; 42-43, 52-55.

3261 See supra at n. 42.
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clearly helping to expand the quantity, quality, and diversity of services available to consumers
there.

The courts and the Commission have emphasized that mandatory asset-sharing
arrangements like the program access law are appropriate only where a “granular analysis” of
local market conditions demonstrates that competition will be impaired absent the provision of

327 In considering the merits of market-by-market

unbundied network elements to competitors.
relief from asset-sharing obligations imposed on the telephone companies, the Commission has
held that “it could be appropriate to conclude, based on sufficient facilities-based competition,
particularly from cable companies, that the state of local competition might justify forbearance
from unbundling obligations.”**® Such a conclusion is equally true with respect to asset-sharing
obligations applicable to cable operators.”*” Indeed, AT&T itself has argued vigorously that
asset-sharing arrangements should not be applied in competitive local markets.**"

Even without guaranteed access to terrestrial programming, AT&'T nonetheless has

invested substantial capital deploying video-capable broadband network infrastructure to

27 See, e.g., Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange
Carriers, 18 FCC Red 16978, § 118 (2003) (“Triennial Review Order”™) (citing United States Telecom
Ass'nv. FCC, 290 F.3d 415, 422 (D.C. Cir. 2002) (“USTA4 I’)) (subsequent history omitted); Unbundled
Access to Network Elements, 20 FCC Red. 2533, 9 8 (2005) (“Triennial Review Remand Order”) (noting
USTA [ rejected national sharing rules because they were “insufficiently ‘granular’” and “did not account
for differences in particular markets and particular customer classes™), aff'd Covad Commc 'ns Co. v.
FCC, 450 F.3d. 528, 544 (D.C. Cir. 2006) (“USTA { and USTA II require a nuanced application of a
‘granular’ impairment standard, which incorporates competitive variations within and across markets™).

3281 Petition of ACS of Anchorage, Inc., Pursuant to Section 10 of the Communications Act of 1934,
as Amended, for Forbearance from Sections 251(cj(3) and 252(d)(1} in the Anchorage Study Area, 22
FCC Red. 1958, 9 5 (2007).

i Cf. Unbundled Access to Network Elements, Review of the Section 251 Unbundling Obligations
of Incumbent Local Fxchange Carriers, 20 FCC Red 2533, 9 2 (2004) (noting benefits of using
“unbundling authority in a more targeted manner™).

30 See Unbundled Access ro Network Elements, Review of the Section 251 Unbundling Obligations
of Incumbent Local Exchange Carriers, WC Docket 04-313, Reply Comments of SBC, at 2 (filed Oct. 19,
2004) (forced sharing of ILEC network elements “cannot be permitted in competitive markets™).
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thousands of homes in dozens of large and small communities in Connecticut. AT&T enjoys a
network footprint, market reach, and financial resources of unmatched size and strength — and it
has been providing communications services to the vast majority of households in that
marketplace for decades. Along with DirecTV and Dish Network, AT&T is clearly a strong and
dlirable competitor firmly committed to providing service in Connecticut. |

Consumers are better served by having MVPDs compete through product differentiation
strategies, than by compelling rivals to offer copycat versions of the same product.33 Y AT&T
itself has stated “Exclusive marketing and distribution arrangements are simply one more form
of beneficial product differentiation.”** As detailed above, AT&T is pursuing its own

33/ and the intensifying competition

competitive differentiation strategies in the video business,
will fuel similar efforts by other competitors in the marketplace that seck to make their product
offerings more unique and atiractive. The end result will be to foster new services and more
choices, thereby enhancing consumér welfare. >

Accordingly, to the extent the Commission concludes that it has authority to address
access to terrestrial programming, it should refrain from doing so here because Connecticut
consumers already are well-served by the range of video choices and advanced services made

available by the operation of competitive forces.

IX. AT&T’S REQUEST FOR PENALTIES SHOULD BE DENIED

3 See Bulow/Owen at 21 (noting disadvantages associated with policies that “make it cheaper on

the margin for non-cabie MVPDs to duplicate existing satellite-delivered program options than to develop
new ones. Clearly, this acts to discourage an expansion of program supply and diversity™).

e AT&T Wireless Exclusivity Comments at 8.
B See supra at 12-13, 42-43, 52-55.
S See Bulow/Owen at 16-17.
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AT&T’s request for penaliies should be denied as wholly without merit. The request is
premised on the false notions that Defendants have committed “repeated” program access
violations and engaged in “manifestly wrongful conduct in this case” -- both flatly untrue. In
most of the cases cited by AT&T, the complaints against Defendants were withdrawn, dismissed,
or dismissed with prejudice.**” The mere existence of past complaints that have been settled
without any finding of liability cannot serve as the basis for a finding of a “repeated” violation
since such cases have no precedential vatue.***

In any event, the facts before the Commission in this case do not warrant the imposition
of penalties. There is no basis for finding that Defendants are engaging in conduct that is in clear
contravention of the Commission’s rules. To the conirary, the HD programming services at issue
are delivered terrestrially, and such services have repeatedly been determined by the
Commission to be outside the ambit of the program access rules.**”

IX. RESPONSES TO NUMBERED PARAGRAPHS

Pursuant to 47 C.F.R. § 76.7(b)(2)(iv), Defendants generally deny any allegation not
specifically admitted below, and furthermore hereby respond to the particular averments in
AT&T’s Complaint. Corresponding below to the numbered paragraphs in the Complaint,

Defendants:

1. Admit that AT&T is an MVPD.

32 See Complaint § 112; AT&T Telephone Companies and AT&T Services Corp. v. Cablevision
Systems Corporation and Rainbow Media Holdings LLC, Order, 21 FCC Red 13387 (20006); EchoStar
Communications Corp. v. Rainbow Media Holdings, Inc., 13 FCC Red 5252 (1998); RCN Telecom
Services of New York, Inc. et al. v. Cablevision Systems Corporation, Rainbow Media, et al., 16 FCC Red
12048 (2001) (denying RCN’s petition for review of Bureau dismissal of program access complaint).

336/ See, e.g., Stearns Airport Equipment Co. v. FMC Corp., 170 F.3d 518, 524 n.3 (5" Cir. 1999)
(stating that decision vacated by settlement agreement has no precedential value), Georgia-Pacific Corp.
v. United States, 640 F.2d 328, 367 n.55 (Ct. Cl. 1980) (“a settled case has no precedential value™).

337 See supra n.69, and at 24-25.
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2. Deny this paragraph to the extent that it varies from Defendants’ Factual
Overview and Argument above. Deny this paragraph to the extent that it characterizes the
relationship between Cablevision and MSG, and to the extent that it suggests that the
programming on MSG and MSG HD and MSG+ and MSG+ HID are the same.

3. Deny that MSG, MSG+, MSG HD, or MSG+ HD are “must have” programming,
or that HD is a “must have” format. Deny that AT&T cannot compete effectively, or that its
ability to do so is impaired, without MSG, MSG+, MSG HD, or MSG+ HD. Deny that the
Adelphia Order is in any way relevant to AT&T’s Complaint.

4, Deny that MSG, MSG+, MSG HD, or MSG+ HD are “must have” programming,
or that HD is a “must have” format. Deny that AT&T cannot compete effectively, or that its
ability to do so is impaired, without MSG, MSG+, MSG HD, or MSG+ HD. Deny that the
NewsCorp Order or the 2002 Order is in any way relevant to AT&'T’s Complaint.

5. Deny this paragraph to the extent that it varies from Defendants’ Factual
Overview and Argument above. Deny this paragraph to the extent that it suggests that the
programming on MSG and MSG HD and MSG+ and MSG+ HD are the same, and deny that the
only difference between MSG and MSG HD and MSG+ and MSG+ HD is the format. Deny that
MSG, MSG+, MSG HD, or MSG+ HD are “must have” programming, or that HD is a “must
have” format.

6. Deny this paragraph to the extent that it varies from Defendants’ Factual
Overview and Argument above. Deny this paragraph to the extent that it suggests that the
programming on MSG and MSG HD and MSG+ and MSG+ HD are the same, and deny that the
only difference between MSG and MSG HD and MSG+ and MSG+ HD is the format. Deny this

paragraph to the extent that it implies that Defendants provide MSG HD and MSG+ HD to all of

&4
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AT&T’s competitors. Deny that Defendants have no legitimate, non-discriminatory basis for any
of their actions. Deny AT&T’s statement in footnote 10 that Defendants would have every
incentive to license MSG HD and MSG+ HD to AT&T “and would do so, were it not for
Cablevision’s desire to inhibit AT&T’s ability to compete effectively in the downstream
distribution market in Connecticut.”

7. Deny this paragraph in its entirety.

8. Deny that AT&T’s request should be granted.

9. Deny that the Commission has jurisdiction to consider this Complaint under 47
U.S.C. § 548(d) or 47 C.F.R. § 76.1003 as MSG HD and MSG+ HD are not “satellite cable
programming” or “satellite broadcast programming.”

10. Deny that full Commission action is necessary to deny this Complaint based on
existing, clear precedents. Deny that this is a case of first impression or that AT&T s Complaint
raises any novel question of law.

11. Deny this paragraph in its entirety.

12. Lack information to either admit or deny AT&T’s characterization of its
operations.
13. Lack information to either admit or deny AT&T’s characterization of its internal

corporate structure.

14. Admit that AT&T is an MVPD.

15. Lack information to either admit or deny AT&T’s address.

16. Deny this paragraph to the extent that it varies from Defendants’ Factual
Overview and Argument above. Admit that Cablevision is a cable operator in New York aﬁd

Connecticut.
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17.  Admit that Cablevision is a cable operator.

18. Admit this paragraph. Any inquiries to Cablevision should be directed to
undersigned counsel. |

19. Deny this paragraph to the extent that it varies from Defendants’ Factual
Overview and Argument above. Deny this paragraph to the extent that it suggests that the
programming on MSG and MSG HD and MSG+ and MSG+ HD are the same, and deny that the
only difference between MSG and MSG HD and MSG+ and MSG+ HD is the format.

20. State that the referenced order speaks for itself.

21. Admit the truth of the material cited from Cablevision’s SEC form 10-K.

22.  Deny this paragraph to the extent that it varies from Defendants’ Factual
Overview and Argument above. Deny this paragraph to the extent that it suggests that the
programming on MSG and MSG HD and MSG+ and MSG+ HD are the same, and deny that the
- only difference between MSG and MSG HD and MSG+ and MSG+ HD is the format.

23. Deny this paragraph to the extent that it varies from Defendants’ Factual
Overview and Argument above. Admit that MSG has exclusive rights to exhibit games of the
professional sports teams named in this paragraph within a certain geographic region. Admit
ownership of the New York Knicks and New York Rangers. Otherwise deny the last two
sentences of this paragraph.

24, Admit that MSG and MSG+ are “satellite cable programming.” Deny that MSG
HD and MSG+ HD are “satellite cable programming.” Deny this paragraph to the extent that it
suggests that the programming on MSG and MSG HD and MSG+ and MSG+ HD are the same,
and deny that the only difference between MSG and MSG HD and MSG+ and MSG+ HD is the

format. Deny that “the underlying programming itself is satellite-delivered.”
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25. Admit that MSG is a “satellite cable programming vendor” only to the extent that
it licenses certain satellite cable programming not at issue in this case. Deny any implication that
MSG HD and MSG+ HD are “satellite cable programming.”

26. Deny this paragraph to the extent it implies that MSG HD and MSG+ HD are
“satellite cable programming” or that MSG is a satellite cable programming vendor in which a
cable operator has an attributable interest with respect to MSG HD or MSG+ HD.

27. Deny this paragraph to the extent that it contains the incorrect address. MSG's
address is Two Pennsylvania Plaza, New York, NY 10121. Any inquiries to MSG should be
directed to undersigned counsel.

28 — 77. Deny all aversions in these paragraphs and substitute Defendants® Factual
Overview and Argument above.

78.  Neither admit nor deny this paragraph as it simply incorporates prior paragraphs,
which Defendants have addressed individually.

79.  Deny any implication that Defendants have engaged in any unfair methods of
competition or unfair or deceptive acts or practices, or that AT&T 1s in any way hindered or
prevented from providing satellite cable programming to subscribers or consumers. Deny any
implication that MSG HD or MSG+ HD are “satellite cable programming.”

80. Deny that Madison Square Garden is a “satellite cable programming vendor” with
regard to MSG HD and MSG+ HD.

81.  Admit this paragraph.

82.  Deny any implication that MSG HD or MSG+ HD are “satellite cable
programming.”

83. Deny this paragraph in its entirety.
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84, Deny this paragraph in its entirety.

85.  Deny this paragraph in its entirety.

86. Deny this paragraph in its entirety.

87. Deny this paragraph in its entirety.

88.  Deny this paragraph in its entirety.

89.  Neither admit nor deny this paragraph as it simply incorporates prior paragraphs,
which Defendants have addressed individually.

90. Deny any implication that Defendants have unreasonably refused to license MSG
HD or MSG+ HD to AT&T. Deny any implication that MSG HD and MSG+ HD is “satellite
cable programming.”

91. Deny that Madison Square Garden is a “satellite cable programming vendor” with
regard to MSG HD and MSG+ HD.

92. Admit this paragraph.

93. Admit that MSG and MSG+ are satellite cable programming. Deny that MSG
HD and MSG+ HD are “satellite cable programming.” Deny this paragraph to the extent that it
suggests that the programming on MSG and MSG HD and MSG+ and MSG+ HD are the same,
and deny that the only difference between MSG and MSG HD and MSG+ and MSG+ HD is the
format. Deny that the “underlying programming” of MSG HD and MSG+ HD is satellite-
delivered.

94. Deny this paragraph in its entirety.

9s. Deny this paragraph in its entirety.

96. Deny this paragraph in its entirety.

97. Deny this paragraph in its entirety.
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98.  Deny this paragraph in its entirety.

99.  Neither admit nor deny this paragraph as it simply incorporates prior paragraphs,
which Defendants have addressed individually.

100.  State that the cited orders speak for themselves.

101.  Deny this paragraph in its entirety.

102.  Deny this paragraph in its entirety.

103.  Neither admit nor deny this paragraph as it simply incorporates prior paragraphs,
which Defendants have addressed individually.

104.  State that the cited provisions speak for themselves.

105.  Deny this paragraph in its entirety.

106.  Deny this paragraph in its entirety.

107.  Neither admit nor deny this paragraph as it simply incorporates prior paragraphs,
which Defendants have addressed individually.

108.  State that the cited provisions speak for themselves,

109.  Admit that AT&T is an MVPD. Deny this paragraph to the extent that it suggests
that the programming on MSG and MSG HD and MSG+ and MSG+ HD are the same, and deny
that the only difference between MSG and MSG HD and MSG+ and MSG+ HD is the format.

110.  Deny this paragraph in its entirety.

111.  Deny this paragraph in its entirety.

112. Deny that penalties are warranted.

Request For Relief:  Deny that any relief is warranted.
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CONCLUSION

As demonstrated above, Defendants have not violated the Cable Act or the Commiission’s
rales, and there is no legal basis for compeliing them to provide the terrestnially-delivered MSG
HD and MSG+ HD services to AT&T. Accordingly, the Complaint should be dismissed.”

Respectfully submitted,

Wﬁ@wﬁ

David Ellen Howard J. Symons
Michael E. Olsen Christopher I. Harvie
Cablevision Systems Corp. Ernest C. Cooper
1111 Stewart Avenue Stefanie A. Desai
Bethpage, NY 11714 Mintz, Levin, Cohn, Ferris, Glovsky and
(516) 863-2300 Popeo, P.C.

701 Pennsylvania Avenue, N.W.
Lucinda Treat Suite 900
Adam Levine Washington, D.C. 20004
Madison Square Garden, L.P. (202) 434-7300
Two Penn Plaza
Eighth Floor Mark S. Popofsky
New York, NY 10121 Ropes & Gray LLP
(212) 465-6000 700 12th Street, NW, Suite 900

Washington, DC 20005

202-508-4600

Mark.Popofsky@ropesgray.com
September j_?_, 2009

2 If the Commission were to rule in favor of AT&T, it would have to contravene a long of line

previous orders holding that terrestrial programming is not subject to Section 628. Under these
circumstances, there would be no justification for requiring Defendants to provide confidential and
competitively sensitive programming contract information to AT&T. The Commission has not
previously required an unsuccessful program access defendant to provide “comparative information on
the rates, terms and other conditions™ under which the programming is provided to other distributors, and
there is no warrant for requiring such action here — particularly given the Commission’s clear precedent
with respect to access to terrestrially-delivered programming.
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Jeremy 1. Bulow and Bruce M. Owen, Analysis of Competition and Consumer Welfare
Issues in AT&T’s Program Access and 628(b) Complaint Against Cablevision and
Madison Square Garden



Analysis of Competition and Consumer Welfare Issues in AT&T's Program Access and

628(b) Complaint Against Cablevision and Madison Square Garden
By Jeremy |. Bulow and Bruce M. Owen'

Cablevision Systems Corp. {“Cablevision”) and Madison Square Garden L.P. (“MS5G"} have asked '
us to analyze from an economic perspective the AT&T complaint regarding the decision of
Cabtevision/MSG not to license its terrestrially-delivered MSG HD and MSG+ HD program
services to AT&T for distribution to its U-verse subscribers in Connecticut. In its complaint,
AT&T argues that this decision is anticompetitive because the lack of a license for MSG HD and

MSG+ HD reduces AT&T's ahility to provide a competing video service.’
We analyze these claims and conclude that:

1. AT&T provides no evidence of harm to consumers or to competition from the alleged

refusal of Cablevision/MSG to provide MSG HD and MSG+ HD.

a. MSG HD and MSG+ HD are not essential to successful entry or to the competitive

effectiveness of MVPDs in Connecticut.
b. AT&T does not demonstrate that either Cablevision or MSG has monopoly power.

¢. The fact that MSG HD and MSG+ HD are licensed to Cablevision's direct competitors
DirecTV and RCN is strong evidence that there is no barrier here to efficient

transactions, and therefore no need for compuision. Conversely, the absence of a

* Jeremy Bulow is the Richard A. Stepp Professor of Economics at Stanford Business School. He
served as the Director of the Bureau of Economics of the Federal Trade Commission from 1998-
2001. Bruce Owen is the Morris M. Doyle Centennial Professor.in Public Policy at Stanford. He
served as chief economist of the Antitrust Division of the U.S. Department of Justice from 1979-
1931,

* AT&T Services, Inc. and Southern New England Telephone Company D/B/A AT&T Connecticut
v. Madison Square Garden, L.P. and Cablevision Systems Corp., Program Access and Section
628(b) Complaint (“Complaint”), August 13, 2009.
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deal with AT&T therefore does not stand as evidence of anticompetitive purpose or

effect.

2. AT&T fails to demonstrate that Cablevision/MSG’s strategy has anti-competitively

harmed AT&T.

3. There are important potential consumer welfare benefits from permitting
Cablevision/MSG the freedom to pursue a competitive strategy of licensing its content

to some competing distributors but not others. These potential benefits include—

a. Increased product differentiation, leading to a greater variety of video content and
related services in the marketplace, resulting in services attuned to a wider variety

of consumer tastes, and

b. Increased producer incentives to invest in the future innovative services, product

attributes, and content that consumers value most highly.
1. Competition Analysis of AT&T's Complaint

An examination of the complaint and the available facts rules out the possibility that
Cablevision/MSG’s terrestrial exclusivity policy {vis-a-vis AT&T—as explained below, itis a
selective licensing strategy, not a general policy) is harmful to competition. The fact that MSG
HD and MSG+ HD are licensed to Cablevision’s direct competitors DirecTV and RCN is strong
evidence that there is no barrier here to efficient transactions, and therefore no need for
compulsion. Conversely, the absence of a transaction between Cablevision/MSG and AT&T for
the licensing of MSG HD or MSG HD+ therefore does not stand as evidence of anticompetitive

purpose or effect.

The purpose of selective licensing is to permit Cablevision/MSG to differentiate its product from

that of its closest competitors. Product differentiation s competition in “product space,” and is
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important to promoting consumer welfare. AT&T has not offered any convincing evidence to

support its claim that Cablevision/MSG’s marketing strategy impedes competition.

In terms of competition analysis, a conclusion that Cablevision/MSG’s alieged refusal to license
AT&T for the carriage of its MSG HD and MSG+ HD services is anticompetitive requires the

foliowing as necessary conditions:

1. MSG HD and MSG+ HD must be essential (more than “must have” as the Commission

uses that term) to an MVPD competing with Cablevision.

2. Cablevision must possess or pose a dangerous threat of acquiring monopoly power in

the retevant product and geographic market.

There is no evidence in the Complaint that MSG’s HD program services are essential for entry
(successful or otherwise) into the business. To the contrary, AT&T itself offers apparently viable
retail video distribution service in the Cablevision service areas without offering MSG HD and
MSG+ HD. In any event, Cablevision/MSG does not follow a policy of strict exclusivity, even in
connection with terrestrial carriage. Instead, it appears to pursue a less restrictive selective
licensing strategy, choosing to license some but not other distributors for MSG HD and MSG+
HD both within its own cable franchise areas and outside them. Simifarly, the complaint

provides no evidence of Cablevision monopoly power.

The traditional analysis starts from the premise that most successful competitive strategies
harm competitors. That is why harm to competitors is not useful in deciding whether a strategy
harms competition. There is no doubt that AT&T would be better off, at least in the short run, if
MSG HD and MSG+ HD were available to it at-a regulated price. In the extreme, a policy of
requiring Cablevision to ﬁcense its property to AT&T at cost will maximize AT&T’s profits and
may even reduce short-run consumer prices. In the long run, however, such a policy would
have the same adverse effect on consumers as any severe price control, including deterring

innovation.
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The issue, of course, is not whether AT&T could offer a service identical to MSG HD and MSG+
HD, or even whether or not the absence of MSG HD and MSG+ HD from AT&T’s lineup, with no
other changes, would reduce AT&T's ratio of HD subscribers to total subscribers in Connecticut,
Rather, the relevant question from an economic perspective is whether MSG HD and MSG+ HD
are so important to successful competition {or entry) that any MVPD lacking them would be
forced to offer its customers a significantly inferior service, or be prevented from entering the
business. Put another way, the issue is whether AT&T can effectively compete against

Cablevision if it cannot offer its subscribers MSG HD and MSG+ HD.

The important point is that AT&T's strategic alternatives are not limited to those that would
attract the exact same set of subscribers it would have if it offered MSG HD and MSG+ HD at
the price it would then charge. A useful way to consider the issue from AT&T's perspective is to
compare AT&T’'s optimized product with and without the availability of MSG HD and MSG+ HD.
For example, by not acquiring these services AT&T could pass along the money it would save to
consumers in the form of lower prices, acquire the rights to additional programming to add to
its bundles, or develop additional original programming. Indeed, AT&T vigorously promotes its

HD services in Connecticut, advertising that subscribers have access to up to 110 HD channels.

Offering that next-best alternative could produce a different set of subscribers than the set
AT&T would serve if it did offer MSG HD and MSG+ HD. But this is not the issue. The issue
instead is whether MVPDs have available substitute bundles of programming and other service
attributes at prices that would permit them to continue as effective competitors at sustainable
scales of operation. Here, it would not significantly harm AT&T if the marginal value of
acquiring the MSG HD and MSG+ HD rights were approximately equal to the marginal value to

AT&T of offering the next-best alternative.

That Cablevision/MSG makes its HD programming available to other distributors does not
undermine the economic analysis. Cablevision/MSG follows a selective licensing strategy; it

does not compete with, and thus nee.d not differentiate its product from those offered by
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Comcast. Cablevision can and does differentiate its product offerings from DirecTV in other
ways {e.g., through bundling voice and internet access, the so-called “triple play” strategy). A
selective licensing strategy simply takes account of the effects of using particular distributors,
hoth on programming revenue and on video distribution costs and revenue. Denying MSG HD
and MSG+ HD to AT&T simply makes it easier for Cablevision ta distinguish its retail product

from AT&T's.

2. ATE&T fails to demonstrate that Cablevision/MSG's strategy has anti-competitively

harmed ATE&T.

AT&T attempts to support its case by presenting data from a survey of HDTV owners and by
presenting data on the fraction of its Cannecticut subscribers who are willing to pay for its
higher-priced HD service. But neither type of evidence answers the question of whether being
able to offer MSG HD and MSG+ HD is necessary for AT&T to continue as an effective

competitor,
a. Estimating the Value of RSN HD Rights

The CEA study of HDTV owners that AT&T cites® does not support its case. The study indicates
that the average owner of an HD television watches approximately 29 hours of television per
week, of which just about two hours is sports in HD (and another 2.2 hours is sports not in HD}.
However, over half of sports fans (and 9 in 10 non-fans) cared more about watching movies and
other television programming than sports in HD.? Furthermore, regional sports networks such
as MiSG will particularly attract fans interested in local teams, and, assuming the accuracy of the
.study, the local team is the favorite of only one third of all fans in a market. Extrapolating to the
New York market, many New York basketball fans may prefer to watch the Los Angeles Lakers

or the Cleveland Cavaliers, whose games will be available in HD on other networks, rather than

3 “Second Annual Inside the Mind of the HD Sports Fan Study”, Consumer Electronics
Association, {"CEA Study”) January 2007.

*1d., Figure 6, with similar results for expectant HDTV buyers reported in Figure 21

5
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the New York Knicks. AT&T notes that the study “concluded that ‘48% of HDTV owner sports
fans report purchasing their set to watch a specific sporting event,””* but the lack of MSG HD
and MSG+ HD does not prevent AT&T's customers from watching — in HD — any of the top HDTV
sales driver sporting events listed by CEA or any of the events in CEA’s list of top sporting events
to watch in HD, as all of those events are carried on other networks. it also does not prevent
AT&T's customers from watching in HD any major league baseball or footbhall games.6 AT&T's
customers can also wétch all of the professional games carried on MSG HD and MSG+ HD on

the satellite delivered MSG and MSG+ services that are licensed by Cablevision/MSG to AT&T.

In light of these facts the economically relevant inguiry is how it is even possible that not having

access to MSG HD and MSG+ HD would cause significant competitive damage to AT&T.

One possibility might be that the audience for a programming service is so large that it is
irreplaceable with other networks or with lower prices. For example, a company planning to
build a national cell phone network might simply be unable to develop a workable business
plan if it could not provide facilities-based coverage in the New York metropolitan area.
However, this is not the situation for MSG HD and MSG+ HD. As explained above, even the CEA

study upon which AT&T relies does not support its argument.

information on ratings for MSG HD and MSG+ HD further suggests that they cannot be
described as “must have” programming that wouid significantly impair any MVPD that did not
have access. For a variety of reasons having nothing to do with quality, viewer ratings for MSG
HD and MSG+ HD are, like most HD networks, currently far below most well-known SD

networks, including but not limited to A&E, ABC, Bravo, CBS, CNN, ESPN, Food Network, Fox,

> Joint Declaration in Support of Program Access and Section 628(b} Complaint (“AT&T Joint
Declaration”) at 916 {citing CEA Study at 3).

® Neither Cablevision’s nor AT&T’s customers can receive DIRECTV’s NFL Sunday Ticket, an
optional service of the satellite provider that provides access to the fuli NFL schedule.

6
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HGTV, Lifetime, MSG, MSG+, NBC, SNY, TNT, USA, and YES.” These networks cannot all be
considered “must have” or indispensable to an MVPD’s competitive viability, and yet far more
consumers watch these channels than MSG HD or MSG+ HD. The most that can be said {and
AT&T has not shown even this) is that MSG HD and MSG+ HD are an attractive feature to some
subset of the Connecticut customer base. But the same can be said for virtually every single
program service included in an MVPD's line-up; and it cannot be the case that lack of access to
any single channel in a distributor’s line-up that is attractive to a subset of viewers impedes an

MVPD’s ability to compete.

A second possibility is that while the average value of the HD services is small, the value is large
10 some consumers. It is certainly true that Cahlevision hopes to gain a marketing advantage
amongst a group of local sports fans who will regard the availability of MSG HD and MSG+ HD
as a selling point in Cablevision’s favor relative to AT&T. But just as the value to Cablevision is
incremental, any “harm” to AT&T is also at the margin and there is no evidence of any

impairment of AT&T's competitive viability.

The fact that AT&T may offer a different set of services than Cablevision, possibly at a different
price, does not necessarily transtate into any loss of consumer welfare, even in the short run.
Andin the longer run, of course, a Commission decision to compel licensing of MSG HD and
MSG+ HD would affect the expectations of all programmers and distributors about Commission
regulatory decisions and reduce the incentive to invest in development of new services and
service features, not just programming, because of the risk that the Commission will permit

free riding.

AT&T's complaint offers no evidence or theory explaining why, ahsent MSG HD and MSG+ HD,
it cannot offer a competitively attractive and profitable video service to Connecticut viewers.
AT&T argues that the Commission considers regional sport network {“RSN”} programming to be

“must-have,” and that competition is undermined when MVPDs are not able to carry such

7 Defendants’ Answer to Pragram Access Complaint, Exhibit 3, Levine Declaration 1] 14.

7
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programming in Connecticut.® Whether or not such programming is “must-have,” this argument
is irrelevant here because AT&T has a license to carry MSG and MSG+ programming as well as

other RSN programming.

The SNL Kagan report “Economics of High Definition Cable Networks” projects that even by
2012 revenue for HD networks will be equal to roughly only 5 percent of the 2007 revenue for
basic cable networks.? Kagan further states that it will be “chalienging” for HD to attract new
viewers refative to the same content in SD — an indication that most viewers are choosing
whether or not to watch a program based on its content, not on whether it is carried in HD. If
that is so, then HD RSN cantent cannot be “must have” even if the SD RSN carrying the same
professionat games is considered by some to be “must have.” Of course viewers who are
primarily interested in watching a basketball game, say, in HD, but are just as happy to watch
the Lakers as the Knicks will also be customers for whom AT&T can compete even if it does not
have MSG HD and MSG+ HD. This is not to minimize the value of the MSG properties.
Cablevision does assign a significant value to those properties and their transmission rights, The
point, rather, is that AT&T can and has been able to compete for cable customers without a

government requirement forcing Cablevision to provide MSG HD and MSG+ HD to ATET.

In principle, AT&T might have provided evidence that an MVPD that cannot offer an HD RSN
such as MSG HD or MSG+ HD could not effectively compete. But AT&T offered no such
evidence. In fact AT&T has been a successful competitor, and one that provides a considerable
amount of sports programming in HD. There is no evidence that its U-verse service in

Connecticut will be incrementally unprofitable {given sunk investments already made or

8 Complaint at 19 56-7.

? See “SNL Kagan estimates over 71 million HD subscribers by 2012” at
http://www1.snl.com/SNL-Financial/Press_Releases/20080324.aspx. Note that this report was
released in March 2008, before the financial crisis, and so tends to overstate 2012 projections
versus 2007 results.



planned) without MSG HD and MSG+ HD but would be incrementally profitakle with those

services.
b. AT&T’s Claimed Impact on HD Penetration

AT&T does claim that the percentage of its subscribers opting for HD service is lower in
Connecticut than in U-verse’s other service areas ([[begin highly confidential]]

[{end highly confidential]})."° However,
AT&T provides no serious empirical analysis and makes no effort to quantify how much, if any,
of its reduced HD penetration rate in Connecticut is due to the lack of MSG HD and MSG+ HD,
Simply comparing the HD penetration rate in Connecticut to the average across other areas
does not actually test the effect of MSG HD and MSG+ HD exclusion. A simple comparison of HD
penetration across areas is not meaningful since many factors may affect HD penetration rates,
including, for example, pricing, characteristics of the service, marketing effort, demographics,
and competitive alternatives {including the SD package that AT&T offers in the market). An
adjustment for differences in relevant factors must precede any comparison of the type AT&T
puts forward, and any difference must pass the usual tests for statistical and economic

significance.

AT&T HD and overall penetration rates surely differ from one region (and locality) to another,
but there is more than one possible explanation for variations in penetration rates. The
penetration rate, after all, is defined by AT&T as the number of HD subscribers divided by the
total number of subscribers. Holding .HD sales constant, the more customers who purchase
AT&T’s SD service the lower the “HD penetration” rate that AT&T will report. Relatively low HD
penetration, by this measure, therefore could Be explained by higher than average SD

penetration, rather than lower than average HD penetration.

19 j5int Declaration in Support of Program Access and Section 628({b)} Complaint {“Joint
Declaration”) at 19 18, 51.
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Conspicuously, AT&T does not make the claim that customers in Connecticut are less likely to
purchase AT&T's service—anly that amongst those who do purchase it the percentage who
choose to pay extra for the HD service [[begin highly confidential]] [{end highly
confidentiall] is lower than the average elsewhere [[begin highly confidential]]

{[end highly confidential]]. But there is a reason that AT&T has framed its data in terms of a
ratio rather than in terms of actual sales — and that is because AT&T actually is more successful
in Connecticut in selling its video service, including its HD service, than it is in the rest of the

country.

AT&T repaorts that were its Connecticut HD sales at [{begin highly confidential]]

[[end highly confidential]], it would have [[begin highly confidential]]

{[end highly confidential]] more HD customers in Connecticut than it does today.11 This

implies that AT&T's current Connecticut subscriber base is {[begin highly confidential]]

[{end highly confidential]] and that its current HD customer base is
[[begin highly confidential}] [[end highly confidential}]. AT&T
reports that its U-verse service is available to approximately 370,000 living units in
Connecticut.” In other words, for every 1,000 living units passed in Connecticut, AT&T has
[[begin highly confidential]]

[[end highly confidential]]. Nationally, AT&T reports 1,577,000 customers

out of approximately 19 million living units passed.'® Assuming that nationally [[begin highly
confidential]] [[end highly confidential]] of AT&T customers receive HD, for every

1,000 living units passed nationally AT&T has [[begin highly confidential]]

' Joint Declaration in Support of Program Access and Section 628(b) Complaint {“Joint
Declaration”) at 1151.

12 “AT&T Connecticut Celebrates One-Year Anniversary As Competitive Video Service Provider;
Rapid Deployment of AT&T U-Verse Benefits Connecticut Consumers,”
http://www.redorbit.com/news/technology/1595757/att_connecticut_celebrates_oneyear_an
niversary_as_competitive_video_service_provider/.

13 «)-verse Update: 2Q09,” http://www.att.com/Common/merger/files/pdf/U-
verse_Update.pdf.
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[[end highly

confidentialll.

In effect, then, AT&T's own data demonstrate that it enjoys [[begin highly confidentiall]
[fend highly confidential]} more overall video sales per living unit passed in

Connecticut and [{begin highly confidential]] [[end highly confidential]] more

HD sales per living unit passed in the state. This is hardly evidence that AT&T has been hadly

harmed in Connecticut and that it has been deprived of a “must have” product.

AT&T's only quantitative measure of injury is therefore meaningless. Just looking at AT&T's HD
penetration rate in Connecticut does not say anything about its overall penetration rate, and
AT&T’s absolute success is what matters for the viability of the business. Even a statistically
significant finding of some properly-measured effect on AT&T would not be sufficient to
indicate either the direction or the magnitude of the consumer welfare consequences, and

would merely underline the necessity for a consumer welfare measurement.

Furthermare, one of the reasons that AT&T may be doing relatively less well in selling to HD
customers in Connecticut than it is doing in terms of overall customer acquisition is
Cablevision’s aggressive strategy of offering over 60 HD channels free to subscribers, compared
to AT&T's requirement that consumers pay a minimum of $10 more to receive HD. This pro-
consumer action by Cablevision would be expected to increase its relative share of customers
who upgrade to HD, relative to other markets where AT&T’s cable competition may not

undertake such a pro-consumer strategy.
c AT&T’s Claims of Unfair Competition

AT&T claims that Cablevision/MSG’s decision to license some distributors but not to license
AT&T qualifies as unfair competition and that an anticompetitive effect can be strongly inferred

from Cablevision/MSG’s “sacrificing the short-term benefits” of licensing MSG and MSG+ in HD

11
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format to AT&T." In fact, no evidence has been providedr that Cablevision/MSG is sacrificing
even short-term benefits. The decision not to accept AT&T’s offer for the MSG HD and MSG+
HD rights means that Cablevision must live with [[begin highly confidential]]

{[end highly
confidential]], but Cablevision presumably betieves the decision will yield immediate revenue
increases because distinguishing itself from competitors will attract additional subscribers, and
those additional subscribers will be more profitable to it than [[begin highly confidential]]

[[end highly confidential}]. No evidence has been provided,
and it is facially implausible, that this decision will be profitable for Cablevision/MSG only in the

long run by eliminating AT&T and other MVPDs as effective competitors.

AT&T also makes a claim that by denying it access to MSG HD and MSG+ HD Cablevision/MSG is
requiring AT&T to engage in two-level entry.15 But even taking the first level as HD RSNs, AT&T
clearly is not foreclosed from competing because it has access to numerous such RSNs —and
even with respect to the games specific to MSG, AT&T is not foreclosed because it has access to

those games through its license o distribute MSG and MS5G+.

AT&T cites Cablevision advertising that tells consumers that some competitors, including AT&T,
do not offer MSG HD and MSG+ HD.'® Even if it is true {as Cablevision hopes) that this
difference makes Cablevision more attractive to consumers, it does not address the question of
whether AT&T is precluded from providing alternative channel line-ups {and other services)

that produce equivalent overalf consumer weifare in the marketplace.

In 1992 Congrass was concerned that vertically integrated cable operators, then the only
distributors of retail “muitichannel” video program services {“MVPDs"), would refuse to license

programming under their control to direct broadcast satellite {“DBS”) providers, the first of

“ Complaint at 1962, 70.
15 complaint at 973.
16 complaint at 1962, 70-72.
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which were about to launch. The circumstances today are far different. As the D.C. Circuit

recently observed in the course of vacating the Commission’s cable ownership limit,

[T]he record is replete with evidence of ever increasing competition among
video providers: Satellite and fiber optic video providers have entered the
market and grown in market share since the Congress passed the 1992 Act,
and particularly in recent years. Cable operators, therefore, no longer have
the bottleneck power over programming that concerned the Congress in
1992. Second, over the same period there has been a dramatic increase both
in the number of cable networks and in the programming available to
subscribers. . . . [There is] overwhelming evidence concerning ‘the dynamic
nature of the communications marketplace’ 47 U.S.C § 533{f)(2){E}, and the
entry of new competitors at both the programming and the distribution

17
levels. ...

Today any given viewer can still be reached through the incumbent cable operator. But now the
same viewer also can be reached via one (or in some cases two) cable operators, plus the local

telephone company and two competing DBS systems {DirecTV and DISH)—bringing the number
of competitors to at least four. Online video distribution is growing and wireless (3G and future

4G) distribution of video increasingly offers additional viewer alternatives.™® In short, the

7 Comcast Corporation v. F.C.C., D.C. Circuit No. 08-1114, August 28, 2009 slip op. at 14.

8The success of the iPhone, associated exciusively with AT&T 3G wireless service and including
video content, is well-known. Verizon also offers wireless mobile video services (V Cast). (See
http://support.vzw.com/fags/V%20CAST/fag.htmiffitem1.} YouTube is said to be in negotiations
to add subscription-based motion picture content to its service, which is available on the
iPhone as well as online. New York Times Online, September 3, 2009
http://www.nytimes.com/2009/09/03/technology/internet/03tube.htmi?scp=2&sg=youtube&s
t=cse Content providers are supplying increasing quantities of video service online. “More than
a dozen TV networks— including broadcaster CBS Corp.— agreed to join Comcast Corp.'s
nationwide test of an online-video subscription offering, as companies seek additional revenue
streams amid the advertising slump.” Nat Worden, TV Networks Join Comcast Web Test, WALL

13
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market in which cable operators compete with other video distribution channels has become at
least as competitive in structure as the vast majority of commercial enterprise in the United

States.

In summary, AT&T has not shown that Cablevision/MSG’s conduct falls within established
economic principles condemning anticompetitive behavior, constitutes an unfair method of
competition, or hinders significantly AT&T’s abiiity to compete; much less has AT&T

demonstrated harm to consumers.
3. Consumer Benefits of Exclusivity

AT&T argues that Cablevision/MSG should be ordered to make its MSG HD and MSG+ HD
services avaiiable to Cablevision’s competitor, AT&T, at a reasonable price, on the grounds that
AT&T is otherwise significantly hindered as a competitor. AT&T also claims that
Cablevision/MSG’s conduct has no efficiency rationale—i.e., that there are no benefits for

consumaers,

AT&T's complaints notwithstanding, it does not make sense from the perspective of sound
economic policy for the Commission to require Cablevision/MSG to make the MSG HD
programming services available to Cablevision’s competitor, AT&T, at a regulated “reasonable”
price. To do so could be anticompetitive (i.e., harmful to consumer welfare) because it would
mandate a transaction that might be inefficient at the required price, or possibly at any price.
Such a requirement also has the potential to affect pricing, investment, and innovation

decisions in video distribution and related businesses.

Requiring firms to engage in such inefficient transactions discourages competition in the
important dimension of programming content differentiation among MVPDs and among

content providers. indeed, the discretion to choose one’s distribution channels, up to and

STREET JOURNAL ONLINE July 15, 2009 at
http://online.wsj.com/article/SB124760866232541453.html.
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including the decision to use a single channel exclusively, usually is pro-competitive because it
permits sellers to differentiate their products to make them more attractive to consumers. As
discussed above, there is no evidence in this case that Cablevision/MSG’s decision to [imit

distribution has harmed multichannel video competition.

Cablevision/MSG pursues a setective licensing policy with MSG HD and MSG+ HD, offering the
service to some distributors (including Cablevision competitors DirecTV and RCN} but not to
others. Cablevision’s position is that MSG HD and MSG+ HD are not subject to the Cable Act
because they are not delivered by satellite; therefore, in principle, they could be sold
exclusively through a single distribution channel.™ Because exclusivity is the most extreme case
of selective distribution, we focus here on the analysis of exclusivity in video distribution. If

exclusivity is not anticompetitive, a fortiori less selective distribution is alse benign.

Economists would agree that there are circumstances where exclusivity is inefficient, and most
would agree that there are certain circumstances in which exclusivity might have
anticompetitive effects, e.g., when it significantly hinders or eliminates competition by denying
essential inputs. But exclusive contracts can aiso be efficient, and even when they are not there
are important benefits from having contract terms determined without compulsion on either
side. Sellers’ ability to enter into exclusive agreements should therefore not be ruled ocuton a
per se basis. Rather, in order to avoid harmful deterrence of pro-competitive behavior,
exclusivity must be assessed on a case-by-case basis, using the economic and policy tools of

antitrust analysis, as we do above,

Competition among sellers—and among buyers—is concerned not just with prices, but with the
characteristics and components of products. In essence, the Cable Act limits this form of
competition by entities using satellite-delivered content. The possibility of product
differentiation in turn gives rise to incentives to innovate and to invest. Finally, an unrestricted

right of competitors to share each other’'s content distorts the incentives of buyers and seliers

- ¥ pefendants’ Answer to Program Access Complaint at 20-25.
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to engage in efficient tradeoffs between vertical integration and external sourcing. For all these
reasons, exclusivity in contracting cannot be regarded as generally harmful to competition or

consumer welfare.

Exclusivity is a common and efficiency-enhancing feature of many commercial contracts.
Exclusivity is particularly common in the sale of intellectual property rights, and is the norm
rather than the exception in the sale of video program distribution rights, Exclusivity arises from
a competitive market process because it can enable program producers to make their
properties more valuable to distributors. This happens because exclusivity makes the incentives
of distributors and programmers more compatible, reduces inefficient free riding, and permits
economies of scale and specialization in each stage of program production and distribution. it is
widely recognized that this brings benefits to consumers.?® .Simiiar benefits can accrue from a
selective licensing strategy, such as Cablevision/MSG's policy with respect to the licensing of

MSG HD and MSG+ HD.

Exclusivity, to the extent permitted under the Cable Act, permits MVPDs to compete more

vigorously by differentiating their products. Exclusivity can therefore increase both the quantity

O Eor example, columnist David Pogue writes that “[Y]ou could argue ... that exclusivity
arrangements are actually good for innovation.” The irksome Cell Phone Industry, THE NEW
YORK TIMES, July 23, 2009. The Supreme Court made similar points in supporting AT&T's
position in Verizon Communications Inc. v. Law Offices of Curtis V. Trinko, LLP, 540 U.S. 398,
407-08 {2004} (“Compelling . . . firms to share the source of their advantage is in some tension
with the underlying purpose of antitrust law, since it may lessen the incentive for the
monopolist, the rival, or both to invest in those economically beneficial facilities.”); AT&T Corp.
v. lowa Utils. Bd., 525 U.S. 366, 428-29 (1999) (Breyer, J., concurring in part and dissenting in
part) (“[A] sharing requirement may diminish the original owner’s incentive to keep up or o
improve the property by depriving the owner of the fruits of value-creating investment,
research, or fabor.”}; id. at 429 (“Nor can one guarantee that firms will undertake the
investment necessary to produce complex technelogical innovations knowing that any
competitive advantage deriving from those innovations will be dissipated by the sharing
requirement.”); United States Telecom Ass'n v. FCC, 290 F.3d 415, 429 (D.C. Cir. 2002}
(“IM]andatory unbundling comes at a cost, including disincentives to research and
development.”). ' '
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and guality of video programming (and thus, presumably, the diversity of program content) by
increasing incentives to invest in programming. In the case of MSG this could be reflected in
further investment in its broadcasts, teams, and facilities that it owns, or in new programming
initiatives or distribution of its programming via new techno[ogieé. It follows that a ban on
exclusive program distribution contracts may reduce output and program quality, injuring
consumers, Put the other way around, if there are efficient transactions to be made involving
non-exclusive rights, they would likely take place on market-based terms without the use of
compulsion. Therefore, the effect of compulsion is likely to be the creation of welfare-reducing

transactions.

There are various ways in which exclusive contracts (or differentiated product competition
more generally) can benefit consumers. One is that they can promote a wider array of video
programming options for consumers. Consider the case where one firm offers an array of
programming while another offers the same array plus some exclusives. Consumers are likely to
benefit from the competition between these providers as they would effectively have the
option of whether or not to pay for the exclusives. Second, markets with differentiated
products are more likely to exhibit vigorous price competition than markets with homogeneous

products.®*

Even in a case where it would be more efficient for a given service to be offered by all
distributors, it is easy to see how the reguirement that a vertically integrated firm provide a
license at a regulated price can nevertheless be inefficient. Here is an example: Say that MVPD
companies A and B are close competitors. A develops a new service which is worth exactly $5 to
every consumer. A would efficiently include the service in its own package and offer a license to

B for S5 per customer, or perhaps even a somewhat lower price. The ability to effectively earn

* See Alan Beggs and Paul Klemperer, “Multi-Period Competition With Switching Costs”,
Econometrica, Vol. 60 No. 3, pp. 651-66. When firms offer very similar packages the incentive to
cut price is reduced because when an initiator reduces prices competitors will have to match,
making the price cut less profitable for the initiating firm.

17



revenues from all of 8's customers would in this case be enough to offset the loss of the
cbmpetitive advantage created by the exclusive. But if regulation were effectively expected to
force A to license the product at a price of say $1, then the license would cost A its exclusive
while at the same time limiting its licensing revenue. In this case its incentive to develop,

maintain, and improve its service would be inefficiently limited.

This is in addition to the case where an exclusive might be more efficient, even beyond the
issue of seller incentives. Say that the value in the new product is that it will matter greatly to
some consumers but not very much to most. n this case consumers are likely to benefit from
being able to choose between a service that includes the product and one that does not, rather

than two services which both include the product and its cost.

Finally, this analysis is largely independent of whether the seller is vertically integrated with one
of the buyers in the market. Vertical integration may cause firms to offer consumers a better
deal because each part of the vertical chain will recognize that impraving its quality and
lowering its price will increase the profitability of its partner, but independent companies also
can and do negotiate exclusive contracts. As the D.C. Circuit noted recently, DBS companies

have “exclusive arrangements with certain highly sought after programmers.”*

In fact, exclusive contracts are extremely commeon in media industries. This phenomenon is not
fimited to the electronic media. Newspapers often obtain exclusive local rights to op-ed
columns and other features such as crossword puzzles. Virtually every contract involving
intellectual property distribution rights defines a geographic and temporal dimension in which
the distributor has exclusive rights to the property. The effect of this is to enhance the overall
economic value of each property by permitting rights holders to tailor marketing and
distribution efforts to different categories of consumers. In a competitive context this improves
efficiency and increases the output of intellectual property. A single television program or

series, for example, generally is sold on an exclusive basis to a broadcast network for a specified

2 comcast v. FCC, supra note 17, slip op. at 13.
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number of exhibitions (e.g., two) over a specified period {e.g., cne year} within a specific area
(e.g., the United States). Other rights to the program or series may be retained by the seller or
sold in advance on similarly well-defined exclusive bases to others (syndicators, foreign
distributors, cable networks, DVD distributors). As the Commission itself recognized in
reinstating its rules pertaining to syndicated exclusivity of programs on imported distant signals,

output and consumer welfare are enhanced by the exclusivity mechanism.”

An example can illustrate the pro-competitive effects of exclusivity in video distribution. One of
the means by which the aud_ience share of the original three broadcast networks was reduced
was through the entry of several new broadcast networks, of which Fox was the first. Several
characteristics of Fox’s successful entry are particularly relevant to the present discussion. Fox
succeeded even though it had to compete with existing networks whose extremely popular
programs were in every case protected by exclusive network broadcast rights. Fox invested in a
great deal of its own programming, much of it unique and innovative by previous hroadcast
network standards. It is noteworthy that it did not occur to the Commission to facilitate Fox's
entry by requiring ABC, CBS, and NBC to share with the new entrant all those networks” own
program production. Other broadcast networks such as WB, UPN, Paxson, and Univision, have
launched without the benefit of access to incumbent exclusive {or even vertically integrated)
programming. Like Fox, each of these networks developed its own portfolio of programming
and then protected the distribution of that programming through exclusive contractual
arrangements. Not all broadcast networks have been financially successful. As with all

businesses, many factors influence the success and failure of broadcast networks, but

2 See In the Matter of Amendment of Parts 73 and 76 of the Commission’s Rules relating to
Program Exclusivity in the Cable and Broadcast Industries, Report and Order, 3 FCC Red 5299,
119 49-89 (1988) (subsequent history omitted); see also In the Matter of the Implementation of
Sections 12 and 19 of the Cable Television Consumer Development of Competition and Diversity
in Video Programming Distribution and Carriage, MM Docket No. 92-265, First Report ang
Order, 8 FCC Red 3359, 1 63 (1993) (“As a general matter, the public interest in exclusivity in
the sale of entertainment programming is widely recognized.”)
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guaranteed access to a competitor’s exclusive programming is never cited as one of these

factors.

Similarly, what is most instructive about the history of the development of cable television is
that once operators began to expand beyond rural areas, they found it necessary to offer a
unique set of program options. Operators could not survive simply by duplicating over-the-air
options already largely available to viewers, a strategy enabled by Supreme Court copyright
decisions, Cable operators and other MVPDs began to offer differentiated products in order to
compete successfully for the remaining television households. The 1992 Act reduces the
incentive to compete in this way by forcing cable operators to bear the risk and expense of new

investments while permitting MVPD competitors to capture a portion of the benefits.

AT&T itself engages in competitive strategies based on selective distribution, for the purpose of
differentiating its products, up to and including exclusivity. An example familiar to many cellular
phone users is AT&T’s agreement with Apple under which the popular iPhone can be used only
on the AT&T wireless network.™ And, like every cable operator, AT&T benefits by its ability to
exclude some channels that wish to be included on its service if it is unable to make a

satisfactory economic arrangement with the seller.

The practical effect of the current policy, which requires vertically-integrated programmers to
make satellite-delivered programming available to MVPD rivals, is to make it cheaper on the
margin for non-cable MVPDs to duplicate existing satellite-delivered program options than to

develop new ones. Clearly, this acts to discourage an expansion of program supply and

* AT&T alludes to this exclusive arrangement at Complaint 9 77, footnote 54. AT&T advertising
also states that “iPhone is configured to work only with the wireless services provided by
AT&T.” See http://www.wireless.att.com/iphone/. See, e.g., Leslie Cauley, “AT&T Eager 1o
Wield Its iWeapon,” USA Today, May 23, 2007 (“The Apple iPhone . . . could give AT&T, its
exclusive U.S. distributor, the ultimate experience for a wireless carrier: an easy way to
handcuff rivals and steal customers.”) at http://www.usatoday.com/tech/wireless/2007-05-21-
at&t-iphone_N.htm. See also “Like Apple, TV Explores Must-Have Applications” by Saul Hansell,
The New York Times, September 6, 2009,
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diversity. Construing the ban narrowly rather than requiring MSG/Cablevision to license its HD
programming would tend to lead to increased use of exclusivity and therefore greater product
differentiation in MVPD services, and would therefore increase beneficial competition in the
supply of programming to viewers, providing greater choice. Just as exclusivity enhances
competition and choice in broadcasting, so it would among MVPDs, and just as exclusivity rarely
if ever causes anticompetitive harms among broadcasters, so too would such adverse outcomes

be unlikely among MVPDs.

In considering AT&T's request for a compulsory license, the Commission should be mindful of
the adverse effects—in particular, reducing the incentives of all competitors to invest in
product improvements now and in the future because of the prospect of free riding by non-

innovators.
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Declaration of Steven J. Pontillo



Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

Madison Square Garden, L..P. and
Cablevision Systems Corp.,

Detfendants

)
In the Matter of )
)
AT&T Services, Inc. and Southern New )
England Telephone Company d/b/a )
AT&T Connecticut, )
)
Complainants, ) FileNo. CSR-8196-P
v. )
)
)
)
)
)
)

DECLARATION OF STEVEN J. PONTILLO

‘1, Steven J. Pontillo, declare as follows:

1. My title is Senior Vice President, Broadcas_tiné, Information Systems and
Technology for Rainbow Media Hoidﬂzgs LLC My dﬁties includé'tcchnoiogy .
development, broadcasﬁhg, information technology and facilitics across-all of
-Cablevision’s Rainbow programming business units. This includes all eng-in_eering,
oﬁerati.onai and business development functions for Rainbow Network Communications
(RNC), Cablevision’s fuli-service technical division that provides ofigiﬁaﬁbn and
distribution services to national and regional program services. I have been in my present

* -position for six vears, agd'haive worked for Rainbo{%r_ Qr :.C'abl.evision :since; 1981.
2. I submit this declaration in response té the program access complaint filed

on August 13, 2009 by AT&T Services, Inc. and. Southern New England Telephone - N



Company d/b/a AT&T Connecticut (“AT&T” of “Cofsaplainant”) against Madison Square
Garden, 1.P. (“MSG”) and Cablevision Systems Corporation pursuant to section 628 of
the Communications Act, 47 U.S.C. § 548.

3. In the fall of 1998, Cablevision began carryiﬁg MSG HD in 1080i High
Definition (“HD™) format. It began doing the same for MSG+ HD (then known as Fox
Sports Net New York HD, or FSNY HD) in the spring of 1999. At the time each of these
offerings was liaunched, Cablevision was the only distributor willing to devote capital and
channel capacity toward carrying MSG HD and MSG+ HD -- and thaf would remain the
case for several vears after their inception. |

4, Cablevision was a pioneer in HD content distribution. When it
commenced offering MSG HD, Cablevision became the first regular provider of high-
definition SpO[‘tS. content in the country. Cablevision’s dccisipn to roll out in 1080i HD
format right fromi the start was remarkable, and reflected Cablevision’s desire to provide
the best picture quality possible with the availéble technology and thereby preserve and
strengthen its identity as a le_ading-edge_prov'idcr of advanced television features and
capabilities. o .

5. Cabievision’zs' d;s:ciSioﬁ' to begin providing content in 1080i HD long before
other MVPDs were offering any HD content at all is consistentwitb Cabicvisi'o.n’s
practice of being _an"_fgaariy adop_ter”;.of cutting edge technologies to enhance value for
consumers and to distinguish its product in the marketplace. For example, in the early
1990s. Cablevision was amiong the first MVPDs to adopt remote contzoi—baséd pay-per-
vie\%f program ordeﬁng, which did n’dt requi;e_consuméré to place a telephone call to

order.an ¢évent, and-in.l.99_12. it co-produced with NBC the first ever compre::te. coverage of



an Olympic games on a pdy—per—view basis with its 1992 Barcelona Summer Games
offering. In 2003, Cablevision launched its VOOM HD DBS platform, including VOOM
21, a suite of 21 all-HD programming services—the largest package of D programming
available from any provider at the time.
6. Cablevision was also an early adopter of specialized content offerings
“such as customized textual and graphic content and of innovative delivery technologies
such as two-way interaction and video-on-demand. In 2001, Rainbow Media launched
Mag Rack, the first video-on-demand “interactive magazine” that offered hyper-
specialized programming about personally relevant subjects - ranging from science, bird
watching and wine to photography, weddings and vegetarian cooking. In 2003,
Cablevision became the first MVPD in the country——cither cable or satellite—to offer
yideo~on-demand content in HD.
| 7. In.1998, when Cablevision began offering MSG HD, HI) was considered
a novelty more than a mainstream product, and the vast majority of consumers did not
.possess HD televisions, which at _the time were priced af $3,000 or more. Even though
few Americans had the capability to receive HD service, Cablevision was willing to risk
the capital, resources, and .be.a.ndwidth necessary 1o deplpy HD sports content in order to
differentiate its service offe;'_ing. and offer anew view.i_ng experience to its subscribers,
lpredicting at the time of its 19'98: follout that HDTV woﬁld become attractive to
consumers over time. By rolling out MSG HD in 1998, Cablevision and MSG were
investing in the future by differentiating themselves from all other comrﬁunica_ﬁons

services companies.



3. Introducing MSG HD was a capital-intensive project that required the
acddition of new equipment and new master control and edit facilities at Madison Square
Garden. MSG re-designed the lighting and added 2 new HDTV scereboard in Madison
Square Garden, acquired a full suite of Sony HD broadcast cameras, switcher and tape
machines, signal processing and transmission equipment, and acquired National Mobile
Television’s first high definition truck, which was a state of the art, 53-foot double
expando truck custom built for this projéct, which MSG has twice replaced with
t_ngraded HD production trucks in the years since 1998. Additional investment was also

required to develop HD customer premise equipment. Aside -frbm these capital costs,
MSG also incurred significant additional production costs.
9. Because HD was a novelty more than a mainstream product demanded by
MVPD subscribers at the time that MSG HD was first infroduced, Cablevision also
viewed its rollout of MSG -HD in part as a means of adding value for consumers of its
‘non-cable propertics. Among the first recipients of MSG HD in Octoﬁer of 1998 were
| Madison Square Garden’s restaurants a,.nd, luxury suites (served via an internal building
feed) and Cablevision’s Nobody Beats The Wiz consumer electronics stores, which stores
Cablevision had acquired earlier in 1998. Cablevision subscribers gained access to MSG
HD in the months that followed.
10. | Cablevision considered its ability to displajf original_ HD content on
cutting-edge televisions for sale in Nobody Beats The Wiz stores across the New York
area to be an excellent oppértunity to showcase the end-to-end value prop‘osition that

Cablevision could offer: original, top-quality content delivered over a first-rate



broadband network to a state-of-the-art television available at a local Cablevision-owned
retail outlet.

. MSG HD and MSG+ HD are not—and have never been—transmitted to
distributors via satellite. In fact, it was precisely because of the availability of fully
constructed, incrementally cost-free bandwidth o.n. Cablevision’s terrestrial facilities that
the early rollout of MSG HD and MSG+ HD was even possible~—the economic and
technical advantages of terrestrial delivery did not merely help to mitigate some of the
risk associated with investing in expensive and unproven HD programming, they were in
fact what made it possible for C.ablevision to roll out HD as early as it did. Initially, the
MSG HD signal originated from a control facility iocated at Madison Square Garden,

where it was routed to Madison Square Garden’s restaurants and ]uxﬁry suites and then
transmitted via existing fiber to Cablevision’s headend facilities in Hicksville, NY.
Today, that signal originates from the céntrol facility of Rainbow Network
Communications (RNC) in Bethpagé, NY, is routed via the same fiber to Madison Square
Garden for use in its restaurants and luxury suites, and_is transmitted via the same fiber to
the Hicksville headend for retransm:ission to Cablevision subscribers. MSG+ HD has
always originated at the RNC control facility and follows the same terrestrial paths as
MSG HD. |

2. Cablevision’s cxpeﬂen&c in transmitting te;re_sﬁrialisf-de'livered local

| services dates back to 1986, when it _léunéhed News 12 Long Island as the world’s first
24-hour iocal cable new.s channel. News 12 has been transmitted via terrestrial facilities
from its inception, since the limited geographic market for the service made terrestrial. |

delivery the most efficient means of distributing the service. Cablevision also launched



the MetroChannels in 1998, a terrestrially-delivered suite of three local programming
services designed to serve as a video and interactive version of a local newspaper. Until
its discontinuance in 2005, Metro utilized Cablevision’s fiber optic transport network,
which interconnects various system headends serving the tri-state area.

13. While MSG HD and MSG+ HD were launched as terrestrial services, the
standard definition MSG and MSG+ have been delivered via satellite. The first event
televised over the Madison Square Garden Network was in 1669, and MSG+’s original
predecessor, SportsChannel New York, was .iauncﬁed in 1976, Both MSG and
SportsChannel New York featured games played by New York area ba.sketbal.i, hockey,
and baseball teams and those services establ.ished their audience base during the 1970s
and 1980s via distribution over cable systems serving communities in New York, |
northern New Jersey and-southern and western Connecticut. At that fime, satellite
- delivery was a more cost-effective -and technically efficient meahs of establishing a
regional or national _distribu-tion footprint for a cable programmer than the microwave
distribution that had previously been utilized in the industry. Fiber delivery was not even
an option at the time, as fiber had not yet been built out to the extent necessary. Only
- later in the 1990s did ﬁbér delivery become a viable alternative for diétribution of these
services, but migrating the scrv_i(:es from safeliite delivery would have created a number
of issues — il_lclucling coritractuél issues with affiliates and the seryices’ commitments
with respect to transpond_er space.

14.  Delivery of a 1080i HD éignal via satellite at the time that MSG began
offering MSG HD would have been prohibitively expensi\;fe given the bandwidth

requirements of MSG HD. In the 1998-99 timeframe, available satellite transponder



capacity for MSG HD and MSG+ HD was limited, as s.atellite distribution would have
required an entire transponder for the two HD channels. The incursion of these
transponder costs would have made no sense as a business matter, since Cablevision had
an existing fiber optic network, demand for regional HD sports content was only
theoretical at the time and Cablevision was the only distributor seeking to provide the
games in HD to subscribers and there was an existing terrestrial network available for use
by MSG at no incremental cost.

15.  Furthermore, the rollout of MSG HD to Madison Square Garden
restaurants and luxury suites, to Nobody Beats The Wiz storeg, and to Cablevision
subscribers could be completed on Cablevision’s existing fiber, with no need for
expensive satellite distribution—particularly since no one else was interested in receiving
it. In fact, no other MVPD expressed interest in carrying MSG HD for at least five yéars
after ‘its.introduct.i'on in 1998.

16.  The continued use of terrestrial facilities for delivery of MSG HD and
MSG+ HD to licensees other than Cablevision has evolved naturally from their origins as
terrestrial services provided over a fiber-based network. MSG HD and MSG+ HD are
available via a fiber fink from a central origination pick-up point ﬁfhere licensees arrange
for pick-up of MSG HD and MSG+HD via tﬁrcs’irl#_l fiber facilities that connect into the
pick-up point. As a result, there are no in_crem'ehtal C()iS’{S té MSG - 1.icens§es must |
arrange for and pay-aﬂ costs relating to any such f)ickuup of MSG HD and MSG+ HD.

17.  Terrestrial delivery of MSG HD and MSG+ HD ha_'s éoqtinued to make

financial sense because there is no recurring incremental cost involved with simply

......



to invest in satellite uplink equipment or to pay monthly transponder charges for the
nationwide distribution footprint of satellite carriage for a scrvice that is primarily of
regional interest and for which licensees have agreed to incur the costs..reiating to pick-up
at a point designated by MSG. Switching to satellite delivery would add significant
unnecessary costs. Other vendors have similarly found t{:l;restrial delivery of bandwidth-
intensive HD networks to be more efficient than satellite delivery, even where a sister SD
network is already delivered via satellite. For example, SportsNet New York (SNY) is
distributed via satellite but SNY HD is distributed terrestrially,

18.  Terrestrial delivery of MSG HD and MSG+ HD ensures better picture
quality for consumers, as terrestrial delivery does not require extézlsive compression to
Temain cost-effective, aé does satellite deiive_ry.' MSG HD and MSG+ HI run over
Cablevision fiber at a minimally compressed rate of 270 Mbps, far higher than practical
on satellite, either in 1998 or today. The varied, coiistant, high—speed action unique to
sﬁorts is particularly 'bandv\ridth-intensi\?e and unfit for substantial compression even
“when compared to other -non-Spofts HD content.

| 19. The greatér bandwidth that terrestrial delivery makes practically available
ensured that the nev; technical challenges associated with producing and distributing
sports content in HD _would. ﬁo; be exacerbated by bandwidth constfaints. It also allowed
for the introduction of technical #nhancements and advanced capabilities, including the
eventual addition of tﬁq-’wg)r features, that are not practical in a.sat_eliite distribution
mo.del. For example, in 2001, Cablevision eXpérimented with a two-way offering known
as “Gamg _Director-,”-@h’ich_offered viewers.the opportunity to “choose your own

[camera] angle” for ccﬁéin _.gmnes.: “MSG Game Director” allowed viewers to select the



feeds from any of four cameras during a live game telecast and call up statistics, archived
videos, and columns written by MSG on-air talent. In all, Game Director included six
separate v.édeo streams, which were only possible because of the comparative bandwidth
capabilities associated with fiber distribution.

20, Terrestrial delivery of MSG HD and MSG+ HD resulted from a
confluence of factors: convenience and cost savings associated with delivery over fiber-
based networks, Cablevision’s early adoption of HD and ifs willingness to invest int and
carry HD content at a time when other MVPDs were not, Cablevision’s and MSG HD
and MSG+ HD’s regional footprint, the lack of a need for a nationwide distribution
footprint provided by satellite, and the highcr quality and greater flexibility to add
enhancements and two-way featureé provided by terrestrial delivery. There was—and to
this day still is—no viable business case to support satellite delivery of MSG HD énd

MSG+ HD.



I solemnly atfirm under penalty of perjury that the foregoing is true and correct o the

best of my knowledge, information and belief.
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of

AT&T Services, Inc. and Southern New
England Telephone Company d/b/a
AT&T Connecticut,

Complainants, File No. CSR-8196-P
V.

Madison Square Garden, L..P. and
Cablevision Systems Corp.,

Defendants

N e et e N e e e N M N N e e S e

DECLARATION OF ADAM LEVINE

I, Adam K. Levine, declare as follows:

L. My title is Senior Vice President of Legal and Business Affairs — MSG Media.
I have been with the company since January 2002. My duties include, among other
things, negotiating and documenting affiliation and other agreements relating to Madison
Square Garden, L.P.’s cable networks.

2, I submit this declaration in response to the program access complaint filed on
August 13, 2009 by AT&T Services, Inc. and Southern New England Telephone
Company d/b/a AT&T Connecticut (“AT&T” or “Complainant™) against Madison Square
Garden, L.P. (“MSG”) and Cablevision Systems Corporation pursuant to section 628 of
the Communications Act, 47 U.S.C. § 548.

3. I have personally participated in licensing discussions with AT&T

representatives regarding the satetlite-delivered, standard definition (“SD”) MSG and



MSG+ program services (MSG+ was at one time referred to as Fox Sports Net New York
(FSNY)) and before that it was known as SportsChannel New York). 1 have also
participated in discussions with AT&T representatives regarding the terrestrially-
delivered, high definition (“HD”) MSG HD and MSG+ HD program services.

4. MSG HD and MSG+ HD are licensed separately from MSG and MSG+.

5. MSG and MSG+ are currently licensed to, and carried by, AT&T in
Connecticut pursuant to an Affiliation Agreement dated October 17, 2007,

6. During the negotiation process relating to the proposed carriage by AT&T of
certain Cablevision-affiliated networks, on June 18, 2007 AT&T filed a program access
complaint against Cablevision Systems Corporation and Rainbow Media Holdings, LLC
regarding a number of Cablevision-affiliated networks, MSG and FSN New York
(predecessor to MSG+) among them. A description of the negotiations with AT&T up to
that time is contained in a prior declaration included with the Answer filed by
Cablevision and Rainbow to AT&T’s June 18, 2007 program access complaint. That
prior declaration is appended here as Levine Exhibit 1.

7. During those negotiations, but prior to AT&T”s filing of its June 18, 2007
program access complaint, I had a telephone conversation with Rob Thun, Vice President
of Programming for AT&T, and Tom Rawls, attorney, AT&T. That call took place on
June 12, 2007. During that call, I informed Mr. Thun and Mr. Rawls that a license to
distribute MSG HD and MSG+ HD would not be part of the deal under discussion. Mr.
Rawls responded that AT&T understood that MSG is not legally obligated to license the

terrestrially-delivered MSG HD and MSG+ HD to AT&T.



REDACTED -- FOR FUBLIC INSPECTION

8. Negotiations with AT&T continued in 2007 notwithstanding its program
access complaint. When the parties began making progress toward resolving their
dispute over AT&T’s carriage of the standard definition, satellite-delivered MSG and
MSG+ services, the parties negotiated language for a Release that would accompany any
settlement of th.e program access complaint and accompanying Affiliation Agreement.
AT&T made another request for a license to distribute the terrestrially-delivered MSG
HD and MSG+ HD services in October 20007, but this request was again denied.

9. On October 17, 2007, while AT&T’s program access suit was still pending,
the parties negotiated a settlement of AT&T’s program access complaint that included,
among other agreements, the Release and the October 17, 2007 Affiliation Agreement
between AT&T and Madison Square Garden, L.P., which licensed AT&T to carry the
satellite-delivered MSG and MSG+ services on certain of its cable systems in
Connecticut.

10. As noted above, the October 17, 2007 Release was negotiated as part of the
settlement of AT&T’s program access complaint, and stated that (inter alia) “AT&T and
Rainbow [defined to include MSG] hereby release one another and the other’s respective
successors and assigns from any and all claims, actions, damages, and liabilities arising
our of or related to the issues in [AT&T’s program access complaint] and the negotiation
of the Agreement (including, without limitation, the terms, conditions, and provisions
;:ontained therein or that could have been contained therein) . ...” AT&T made no
effort to exclude from coverage by the release any item or matter discussed during the
course of the just-concluded license negotiations, including the discussions regarding

MSG HD and MSG+ HD.



11 | In mid-2008, AT&T began requesting access to “Rainbow HD” networks.
AT&T and Rainbow had previously entered into license agreements relating to the
satellite-delivered, standard-definition AMC, IFC, WEtv and fuse services., Mr. Rawls
| forwarded an E-mail to me dated July 31, 2008 in which he stated that AT&T was
“requesting an amendment to our existing agreements that provides us the right to carry
each of your HD simulcasts for AMC, [FC, We and fuse.” [ spoke with Mr. Rawls that
same day, and he asked me if' | could help him with “getting access to the satellite
delivered HD simulcasts” for AT&T. He specifically said that AT&T s focus was “not
the terrestrial stuff,” a statement that was consistent with Mr. Rawls’ prior
acknowledgement to me, described above, that MSG had no tegal obligation to license
the terrestrially-delivered MSG HD and MSG+ HD to AT&T. At no time during any of
the negotiations or discussions with AT&T did AT&T at any time indicate that MSG’s
decision not to license AT&T MSG HD and MSG+ HD wouid hinder its ability to
compete in any respect.

12. As the negotiations relating to the satellite-delivered AMC HD, IFC HD,
WEtv HD, and fuse HD coﬁtinued, Rainbow offered to provide those satellite-delivered

national HD networks to AT&T in exchange for [[begin highly confidential]]

[[end highly confidential]] AT&T rejected

this proposal, but did stale that it would consider [[begin highly confidentiall}

llend highly confidential]] if
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it could distribute MSG HD and MSG+ HD, in addition to AMC HD, IFC HD, WEtv
HD, and fuse HD. AT&T’s counterproposal was a non-starter, since it had previously
been made clear to AT&T that MSG would not provide AT&T with a license to carry
MSG HD and MSG+ HD. Discussions regarding a potential license for AMC HD, IFC
HD, WEtv HD, and fuse HD continued, but the parties have been unable to agree on
terms io date.

13, The satellite-delivered MSG and MSG+ services are separately licensed from
the terrestrially-delivered MSG HD and MSG+ HD services, the underlying content
shown on the terrestriafly-delivered MSG HD and MSG+ HD services will not
necessarily always be the same as that found on the satellite-delivered SD MSG and
MSGH+ services, and the satellite-delivered MSG and MSG+ services are subject to
different carriage arrangements from the terrestrialty-delivered MSG HD and MSG+ HD
services. For example, MSG HD and MSG+ HD are carried on a different level of
service than MSG and MSG+, they are delivered via a separate and distinct delivery
method, occupy distinct channel locations and their own separate swath of bandwidth, are
processed by different signal reception équipment at MVPD headends, and each provide
their respective MVPD affiliates with separate local advertising availabilities. AT&T
itself separ_ately denotes HD channels in its lineup, and I understand that AT&T charges
subscribers an additional fee for access to the nen-broadcast HD services it offers U-
Verse TV subscribers in Connecticut.

14. 1 have reviewed reliable audience measurement data commonly relied upon in
the television industry that confirms that viewer ratings for MSG HD and MSG+ HD are,

like most HD networks, currently far below most well-known SD networks, including but
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not limited to A&E, ABC, Bravo, CBS, CNN, ESPN, Food Network, Fox, HGTV,

Lifetime, MSG, MSG+, NBC, SNY, TNT, USA, and YES.
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I solemnly affirm under penalty of perjury that the foregoing is true and correct to the

best of my knowledge, information and belief.

7/17/o5 A L

Date:

Adam K. Levine
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EXHIBIT 4

Release Agreement between
AT&T Services, Inc. and Madison Square Garden, L.P.
October 17, 2007
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[[begin highly confidential]]



[[end highly confidential]]
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3 Advertiser: AT&T First Date: 02/02/09
T i Product AT&T U-veise Sguice: Haitford & New Liaven
E‘UUNCE\ i Title: Portable Drag(L/A.$200 Cash Back) Length: 60

Ad Code: ATTTL-36681 New/Recut: Recut

™

. : T
1st MAN(entaring room}: So | was thinking maybe 2nd MAN: Well | wanted to watch my recorded 1st MAN: Just gel A&T U-Verse TV. The Total
we shouid, whatl's this? shows in any foom in my home so [ made this fittle Home DVR lets you do all ihat without all this.
Text: GEOGRAFHIC AND SERVICE RESTRICTIONS APPLY TO baby as a wark around. 2nd MAN: This is more fun.
ATET UVERSE. CALL TO SEE IF YOU QUALIFY

Tetal Home DVR faature zvailable for up 1o cight TVs,

You want to waich it in my room? VOICE OVER: New ATAT U-Verse TV. You've Pius get up to $200 cash back with qualifying
st MAN: Yeah, maybe. Hey, hey! Whoa! I'm okay. never seen anylhing tike it. Cali now to get U-Verse services by ordering online.
{Music} TV with DVR included for under $50 a month.

Text: Offer ends 23¢9, Price Is Tor ATRT U-verse Family.

Text: Cash back for new custamers who purchase U-verse U-200
Excludes taxes, fees and othor charges.

or higher, Cash back redemption required,

o i i =
ey ‘%(ﬁ;;fgi‘j@‘*w?g:;‘g i

Only AT&T U-Verse lets you record up (o 4 shows 2nd MAN: | could use a drink. You want a drink?

at once on a single DVR and play on any TV in your 1st MAN: Yeah. V.0.; Call now to get AT&T U-Verse TV with DVR

home, 2nd MAN: Okay. included for under $50 a rmonth.

Taxt: Four channels can be recorded to the DVR or viewed Text cant.: Restrictions apply for details calf {ilagitle} or visit
simultaneously, up to (lllegible) can be KO. subject ta availability, att.comitvdetails.

Text: att.comfuversetv50

i e R s
{ik ki z . ik s ¥ i i 4 ' z
And get up to $200 cash back with qualifying Znd MAN: Hey can | get some V.0.: The new AT&T, Your world, delivered.
services by ordering online. 1st MAN: You're amazing. {Fade out)
Text cont.; FOR DETAILS ge to att.comftvdetalls or eall [illegible]. Text: Your wosdd. Delivered,
Offer expires (leglble). atteomiuversetvsld

- Tapes and MPEGs can be ordered by contacting us at 718.482.4211 -

This material may be used for internal review, analysis or research onfy. No part of this document may be reproduced, published, or publicy displayed in any form.
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W\?&;ﬁf ,;'. &t&t | U-verse

paangy

Television  High Speed Internef | Voice  More Resources

Explore U-verse

et

[

Voite

AT&T U-verse Voice digital home

o Televicion

Enjoy a crystal clear picture along Full speed ahead! Get the speed

with our exclusive Total Home
DVR, Picture-in-Picture channel
browsing, Videc on Demand,

you need at a price you want, plus
Wi-Fi access, a wireless router
and wireless home networking

phene service delivers
extracrdinary vaiue, dynamic
voice mail, and powerful features

service. Does cable give you all that fet you be in control.

that?

choice programming. and access
to 110 HD channels and growing?
Retire cable. The future is here.

Go to Television Go to Voice

o to High Spaed Intemet

Learn fﬂdre about the Fibta}d'l"ecﬁnology, Bgftery
backup, downtoad user guides, and much more.

Check out the latest TV shows

Check out the [atest TV shows, the coolest programming,
and what Video on Demand has to offer.
U-Connect

hore Resources

News, Music, Sports and More

Full-color fact-packed Guide

P Rlan fae sl Hoese § Losarea

http://www att.com/u-verse/explore/default. jsp 9/15/2009



AT&T U-verse - Learn about Advanced TV, High Speed Internet & Phone Page 2 of 2

Connecting your Hardware

Abeut AT&T | FindaStare | ConmiaciUs | Caresrs : . o
Geographic and service restrictions apply to AT&T U-verse(SM) services. Check {o see if you qualify.
2003 AT&T Inteilectual Property. Al rights reserved.

http://www.att.com/u-verse/explore/default.jsp 9/15/2009



AT&T U-verse TV - An Evolution in TV Page | of 2

”é@? at&t | U-verse

Telguision  High Speed intermet - Voice . Mors Resources

Feature OQverview
Total Hame DVR
U-verse Applications

Channel Line-up

AT&T U-verse TV

Enjoy 100% digital picture and sound that means your
digital TV fransition is dane. Also enjoy digital video
recording (DVR), Video on Demand, access to 110 High
Definition channetls*, and growing, and choice
programming—all at a competitive price!

View Channel Line-up

ATE&T U-verse TV is Advanced TV

Choose from a selection of programming packages or customize your own. TV packages start at $49 per month.

With up to 390 channels, includes local.

Access to 110 HD programming channels and growing! Leam More

Tune to 1 channel and watch 4 shows at once with AT&T U-verse TV Multiview! Learn dMore

All receivers are digital and ready for high definition TV (HDTV) programming that will deliver & brilliani picture. Leam More
All packages include 1 receiver at no additional charge.

Most packages, the included receiver is a Digital Video Recorder {DVR) with Total Home DVR Service.

No contract term required.

Professionaf installation of your TV and wireless home networking included. Note: Installations may take up o 4-6 hours.
Extensive home theatre, TV, and speaker installation options available through AT&T ConnecTech(SM) service. Leamn mo
Cutting edge applications that deliver enhanced, interactive content to your TV screen! Learn more

* A monthly $10 HD Technology Fee applies for access to HD service. HD Premium Tier available for an additional $5 per month and requires subscription to HD ¢

The AT&T U-verse Receiver

Determine your own instant replays, pause your TV show to refill your popcorn, or go out to dinner with your family while you
recorded. Then watch it in any room you choose.

Total Home DVR. Exclusively from AT&T! it's the only DVR of its kind and is included at no ext
Record up to four shows at once on a single DVR and play back on any TV in your home*. Plus, |

http://www.att.com/u-verse/explore/tv-landing. jsp?wiSlotClick=1-002A3T-0-1& WT.svl=c... 9/15/2009
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in one room and pick it up in another. No cable company comes close to matching Total Home D

More Receiver Features:

¢ Program your Digital Videc Recorder (DVR) remotely from any PC and most wireless phones with internet access.!
iPhone™ Users Program your U-verse TV DVR using your AT&T Mobile Remote Access App for the iPhone available or

Store up to 233 hours of SD or 65 hours of HD shows?

Access to your Video on Demand library anytime and in any room
On-screen program guide with 14-day look ahead

On-screen parental control

* Four channels can be recorded to the DVR or viewed simultaneously, up to 2 can be HD based on geographic restrictions. Full Total Home DVR functionality req
TV at $7 each per month. ! Remote access requires AT&T High Speed Intemet account. Wireless remole access requires WAP 2.0-compliant ¢ell phone or afher |
slorage capacity available only when orderdng new U450 TV or HD Technology Fee. DVR with 133 hours of SD or 37 hours of HD storage capacity fumished other

Learn more:

View a U-verse demo

Learn how U.verse works

U-verse Hardware

Upgrade to the U-verse Easy Find Remgte Control
User Guides

Parental Controls {PDF formatt)

ATBT U-verse TV User Guide (PDF formatt)
Learn ahout our basic TV package

I T@ PDF format requires Adobe® Acrobat Reader, available free.

ALOULATET | FindaStore | Comactis | Careers
Geographic and service restrictions apply to AT&T U-verse(SM) services. Check te see if you qualify.
&2009 ATAT intellectual Property. Alf rights reserved.

http://www.att.com/u-verse/explore/tv-landing.jsp?wtSlotClick=1-002A3T-0-1&WT.svl=¢... 9/15/2009



AT&T HDTV - LEARN HOW Page 1 of 1

FEATURES EQUIPMENT CHANNELS
With ATST ti-verse’s HD Technology Service,
What to watch " you get access to ovitr 110 HD channets!

ATAT U-verse offers one of the best values b SHD :
in the industry for access to HD programming :
and delivers more HD channels than cable.
Super high quality HD signals are available
through every AT&T U-verse receiver in your

home. Don't forget all receivers including the S T
Totai Home DVR support playback in both B@ﬁ SIWIME D
HD and SD. T y

Add the HO Prembay Tier for just 55 more per maonthd

: Smithsonian
:_::Eﬂiﬂﬂet

; Subscaption o an AT&T U.verse peogramvning package and an HDTV required for optimized HD viewing experisnce. Access lo HD
: orogramming reqdires a $10 monihly HD Technology fse. HD Premium Tier available for an agditional $8/month and reyuires 2 subsacrintion
: o MLy serice for $107month. MO channel availabilily varies by package(s) selecled. Pricing excludes taxes, f2es. and other charges
ingluding city video costetovery faes whese applicapie. Pricing. offers ang channel and pregramming avatiabiity subjeci to change without
natice. SHOWTIRME, THE MOVIE CHANNEL, FLiX and relatod marks are irademarks of Showlime Networks lnc., 3 CES Company. You
must subscibe to SHOWTIME to get SHOWTIME ON DEMAND, THE MOVIE CHANNEL ON DEMAND and FLIX ON DEMAND. Showtime
Nemworks, Inc. reserves the right 1o change programs or scheduled imes dus o circumstances beyend our control or fhe opponunity 1o offer
a grogram of grester inlerest, HBO® and ralated channels and service marks are lhe property of Home Box Office, Inc.

http://www.att.com/Common/iptv/files/HD_site/channels.htmi 9/15/2009



AT&T U-verse - Resources - Why switch to AT&T U-verse Page 1 of 2

: at&t | U-verse . Service Area: {VA) 22150 Change

Check Availability | Premium Channels | Compiete Channel Line-Up

Canl gel ATET Uwerse?
Why switch to AT&T U-
verse

U-verse Bandwidth
[FTV Technology
Fiber Technotogy

Why switch to AT&T U-verse

New choice. Advanced TV, Great price.

o Does your provider include an HD-ready receiver with a DVR that records up to four programs at once? Our new, EXCLUSIVE Total Home DVR
does this and more!

¢ Can you program your DVR from anywhere using your PC ar most wireless phones with Iniernet access? With U-verse, you get on-the-go access via
your phane or a PC.
Does your provider offer access to 110 HD channels...and growing? Add HD service for a brilliant picture and access to our exceptional HD lineup!
Does your provider include wireless home netwaorking and professional installation at no charge? Sign up, sit back, and relax. We've got you covered.
Qur professionals will even show you how fo use your new equipment and service!

e Can you get your home phone and wireless messages in ¢ne voice mailbox, accessible from any phane line or PC? With AT&T U-verse Voice, you
get EXCLUSIVE, powerful features like this and many more, at no extra charge.

e Do your TV, Internet, Home Phone service, and Wireless calling all work together? (Are they ali on one bill?) U-verse brings your digital home phone
service, Internet, and TV all fogether to deliver innovative new features you can only get here. Switch today and get a better value!

Did we forget to mention:

Our 30-day money-back guarantee

No contract tarm is required

Change channels without the blink of an eye

Qur amazing interactive TV features: Sports, weather, stocks and traffic reports on your TV screen, Weather on Demand, View photos frem your free
Flicke™ account on your TV screen, Picture-in-Picture channel browsing, customize your TV guide with the channels you want to watch—no more
scrolling, and more

+ Our great Video On Demand (VOD) library with Search capability: Some movies are available on demand the same day they're released on DVD,

s & @ »

http://www att.com/u-verse/explore/uverse-difference jsp

altcom - U

Retfrieve Ca

Shop U-v

9/15/2009



AT&T U-verse - Resources - Why switch to AT&T U-verse Page 2 of 2

Free movie previews [0 watch betore you rent, many free on-demand chidren's shows

About ATRT | FindaStere | ContactUs | Careers
Geographic and service resfrictions apply to AT&T U-verse{SM) services. Check to see if you qualify.
2008 ATAT Intellectiual Property. All rights reserved.

http://www.att.com/u-verse/explore/uverse-difference jsp 9/15/2009



AT&T U-verse Advanced TV - Features Page 1 of 5

Talevision = High Speed Internat . Vokce  More Resources

Feature Overview
Total Home DVR
U-verse Applications

Channel Line-up

| Top 10 Reasons AT&T U-verse is Cooler Than Cable

1. Total Home DVR

Along with the cool features you normaily get with a DVR,
like the ability to schedule recordings and pause live TV,
our Total Home DVR gives you advanced features like
the ability to: Record up to four shows at once on a single
DVR; Pause your recorded show in one room and pick it
up in another; Record and play back your shows in any
room from a single VR, Best of all - if's included in most
packages at no additional cost to you.

Back to Top

2. More HD channels than most local cable providers currently offer

U-verse HD technology defivers rich, realistic video and 5.1 channel audio with a wide selection of HD
channels. U-verse TV also features a robust channe! lineup and a large library of Videc On Demand fitles
for viewers of all ages.

Back fo Top
3. AT&T U-verse TV Multiview

Multiview service lets you watch several channels at once all on your TV screen and is avaitable for a
variety of channels by sports, news and kids programming genres. You can view up to four channels at
one time on your U-verse TV screen and select which channel is the main picture with audio. Instead of
browsing through the program guide or surfing one channel at a time, customers can tune fo a single
channel to see Al Sports (channel 601}, All News {channel 201} and All Kids {channel 301) programming.

http://www.att.com/u-verse/explore/feature-landing.jsp 9/15/2009
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i ATRT alen cancnnailu affare a Mlbiviaw caniica far sohoarihare af QDM amaDlan and EQODA EHI T

| CMIRT far the shannela inchidacd in thaes athacrintion annre narkanaa

http://'www.att.com/u-verse/explore/feature-landing.jsp 9/15/20069



AT&T U-verse Advanced TV - Features Page 3 of 5

et i S 1Tt S i R a8 a8 At e
Back to Top
4, AT&T Yahoo! Web and Mobile Remote Access to DVR

With U-verse TV and Internet, you can schedule DVR recordings even when you're on the go from any
Internet-connected computer or compatible wireless device. And you can record up to four shows at once
— something no other provider offers today,

Back o Top

You can channel surf without missing a minute of the
program you're waiching by using the Picture-in-Picture
browse feature.

Back {o Top

6. AT&T U-bar

The U-bar allows you 1o access customizable stock,
weather, sports and traffic infermation on your TV screen,
based on the preferences you set on the AT&T High
Speed Internet portal * .

*Requires AT&T U-verse High Speed Internet,

Backto Top

7. Weather On Demand

U-verse TV customers can now check out the weather
i conditions when they want to see it.*

http://'www.att.com/u-verse/explore/feature-landing.jsp 9/15/2009



AT&T U-verse Advanced TV - Features

Privacy Policy t Terms of Use | ATET U-verse Terms of Service | ATAT U-verse(SM) Offer Details
ABout AT&T | FindaStore | ConfactUs | Careers

Geographic and service restrictions apply 1o AT&T U-verse(SM) services. Check to see if you gualify.

@CGe000 ATET Infelfaciual Propety. All rights reserved.

*Requires AT&T U-verse High Speed Intemet,

http://www.att.com/u-verse/explore/feature-landing.jsp

Page 4 of 5

9/15/2009



AT&T U-verse Advanced TV - Features Page 5 of 5

Back to Top

8. Seasonal Applications

Get fun and informative seasonal interactive applications
Including TV Awards and New Shows, Yahoo! Sporis
Fantasy Football, Masters coverage, Qlympics coverage,
Film Awards Interactive and more! Many with
complimentary online and mobile interfaces.”

*Online features require AT&T U-verse High Speed
Internet.

Back i Top
9. Advanced search functionality

U-verse TV has a unigue search capability that allows you o search programs or the VOD fibrary by title
or an actor’s name.

Backic Top
10. AT&T Online Photos from Flickr

You can simply and cenveniently waich slideshows and
browse your online photos right from the comfert of your
couch, on your U-verse TV screen.*

*Requires AT&T U-verse High Speed Internet.

Backto Top

http://www_att.com/u-verse/explore/feature-landing.jsp 9/15/2009



AT&T DVR Instructions Page 1 of |

Total Home BYR ATET Web Remote Access

AT&T Mobile Remote Access - Weverse TV Mobife Remote Access app for iPhone

|4 AT&T U-verse Theatre

Program your U-verse TV Tofal Home DVR with the Mobile Remote Access App for the iPhone!
With the Mcbile Remote Access App, you can:

- View list of currently recorded shows
- View list of currently scheduled recordings
- Set your DVR fo record a show or series
- View programming information
: - Search for shows in the guide
{ - And much more!

Download it for free today from the App StoreSM|

U-verse Members click here to learn more.

Apple, the Apple logo, iPod, and iTunes are frademarks of Apply Inc., registered in the LS. and other countries. iPhone is a trademark of
Apple tnc. AT&T Klebile Remote Acgess for the Phane requires an AT&T U-verse High Speed interne! account and can be accessed via
Fdge, 3G or Wi-Fi conneclivity. AT&T Mobile Remole Access for the iPhone requires an AT&T U-verse High Speed internet account.
Standard usage rates apply, depending on your plan. See mediamall wireless. ail.com for teims and conditions. Pricing excludes taxes, fees.
and ather charges induding city video cost-recovery fees where applicaple. Pricing, offers. dates, and channel and programming availability
subject to change without notice.

hitp://www.att.com/Common/iptv/files/dviMiniSite/iphone. html 9/16/2009



AT&T U-verse U-connect ' Page 1 of 2

» HOME

« PACKAGES

» VIDEO LOUNGE
» PAY PER VIEW
o TV LISTINGS

¢ U-TALK

Click on the navigation above to explore U-connect.

gy

i,
I
Fi

WW

3 ] FED (ot rmmmants

Program your U-verse TV Total Home DVR with the Mobile Remote Access App
for the iPhone™!

With the Mobile Remote Access App, you can:
- View list of currently recorded shows

- View list of currently scheduled recordings

- Set your DVR to record a show or series

- View programming information

- Search for shows in the guide

- And much more! '

Download it for free today from the App Store !

U-verse Members click here to learn more.

Apple, the Apple logo, iPod, and iTunes are trademarks of Apply Inc., registered in the U.S. and other

hitp://www.att.com/gen/sites/iptv?pid=13694 9/16/2009



AT&T U-verse U-connect Page 2 of 2

countries. iPhone is a trademark of Apple Inc. AT&T Mobile Remote Access for the iPhone requires an
AT&T U-verse High Speed Internet account and can be accessed via Edge, 3G or Wi-Fi connectivity.
AT&T Mobile Remote Access for the iPhone requires an AT&T U-verse High Speed Internet account.
Standard usage rates apply, depending on your plan. See mediamall.wireless.att.com for terms and
conditions. Weeds © Lions Gate Television Inc. All rights reserved. SHOWTIME, THE MOVIE
CHANNEL, FLIX and related marks are trademarks of Showtime Networks Inc., a CBS Company.
Showtime Networls, Inc. reserves the right to change programs or scheduled times due to circumstances
beyond our control or the opportunity to offer a program of greater interest. HBO®, Cinemax® and
related channels and service marks are the property of Home Box Office, Inc. Unleashed: A
Dogumentary © 2009. SNI/ST Networks L.L.C. All rights reserved. Smithsonian Channel HD is a
trademark of Smithsonian Institution. SNI/SI Networks L.L.C. is an authorized user. A monthly $10 HD
Technology Fee applies for access to HD service. HD Premium Tier is $5/mo. and requires access to
HD service. Pricing excludes taxes, fees, and other charges including city video cost-recovery fees
where applicable. Prices, dates, and programming are subject to change. Some content on this site may
be inappropriate for children under 14.

o« AT&T U-verse

AT&T U-verse Demo
U-talk Forums

Using Your 3-S¢reen DVR
View Your Bill

U-verse Service Help
Remote Control User Guide

Internet

Mobile

U-guide

PEG

Rewards for Referrals

* & 8 &+ @

© 2009. AT&T Intellectual Property. All rights reserved,
l

Legal Notice

i

ATE&T Privacy Policy

!

Home

® & & & » a »

http://www att.com/gen/sites/iptv?pid=13694 9/16/2009



EXHIBIT 6

AT&T U-verse TV Channel Lineup for Bridgeport, Connecticut"

. AT&T U-verse TV Channel Lineup for ZIP Code 06604, at http://www.att.com/u-
verse/shop/channel-lineup.jsp?wtSlotClick=1-002908-0-1& WT svl=calltoaction (last visited
Sept. 17, 2009). :
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U-verse Channel Line-up

Channei éﬁaﬁhel N.a.m.e Catégory

840
1840
166
1166
178
1178
243
836
837
11836
1837
795
252
‘1252
3732
11000
1360
300
1100
84
§198
2429
1600
‘Esoo

846
11846
188

{155

5StarMAX
5StarMax HD

ARE
TARE HD

ABC Family

Channei

ABC Family
‘Channel HD

JABC News Now
ActionMAX

‘ActionMAX -
‘West

ActionMax HO

ACtionMAX HD -
‘West

[AMC

éAnimaI Planet
‘Animal Planet

HD

‘Arabic Radio &

Television

AT&T U-verse

Buzz

ATET U-verse
Buzz
SATRT U-verse
Buzz
ATRT U-verse

Front Row

ATRT U-verse
Shopping 1
AT&T U-verse
iShopping 2
IATRT U-verse
:Shopping 2
TAT&T Uwverse

Sports

ATET U-verse
‘Sports

ATMAX
ATMax HD
‘BBC America

‘BET (Black
‘Entertainment
Jlelevision) s

Premium

Premium

General

General

General

General

News

-Premium
General
;Premium
Premium
;Movfes
;Educaticnal :

sEducational |

éGenerai

:Private
:Access
Private
:Access
‘Private

Access

Private
Access

General
ZGeneraI
%General
‘\General

:General
‘Premium
Premium

‘General

‘General

"uaso

EA T N

T S

U300

U200

uigo

id

Page | of 18

Paro
252 Close Window

rint This Page %

U-farmily

https://uma.att.com/uma/channel-lineup/channel Listiframe.jsp?pkgselected=&chnName=... 9/17/2009



Print Friendly

fChanneI ‘Channe! Name 'C'at'egory

518
‘515

650
1650
- 272
222
327
3053

‘181
1181
567
230
231
232
325
1325
13603
13602
13882
‘153
13402
832
1833
11832
11833

525

https:/fuma.att.com/uma/channel-lineup/channel Listiframe.jsp?pkgselected=&chnName=...

‘CNBC

BET Gospel
‘BET )

Big Ten

Network

Big Ten Network
HD

BIO

Bloomberg
Television

Boomerang

Boomerang en
Espanol

‘Bravo
Bravo HD
BYU
‘C-SPAN
‘C-SPANZ
(C-SPAN3
Cartaon
‘Network
-Cartoon
‘Network - West
‘CCTV-4
CCTV-9
‘Channel Gne
Russia
Chiller
‘Cinelatino
‘Cinemax
‘Cinemax - West
.Cinemax HD
Cinemasx HD -
‘West

:CMT (Country
‘Music
Television)
:CMT (Country
‘Music
iTelevision) HD
{CMT Pure
iCountry

General

General

Sports

Sports
Educational

News

General

General

General

‘General

General
General

:General
‘Generat

.Generai

General
;Generai
fGeneraI
;Premium
j:GeneraI
‘General

‘Premium

Premium

PPremium

‘Premium

‘General

‘General

General

News

U450

ARl Al 4

T L T A i

< AL Al

u3oo

L N

N N

" uz00

L S

T S - T

U100

Al A ALl 2

Page 2 of 18
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‘Channel _Chénn'ei Name
‘News «

‘1216
217

202

3202
1202

203

205
767

140
1140

163
3604
189
51100
%2500
400

563
13404

3405
120
?1120
53102
§3103
§256
335
302
?1302
§304
53052

https://uma.att.com/uma/channel-lineup/channel_Listiframe.jsp?pkgselected=&chnName=...

Crime &

‘Discovery
‘Health

:Discovery Kids
iDisney Channel
Disney Channel !
HD
Disney XD
‘Disney XD en
Espanol

CNBC HD
CNBC World

CNN (Cable
News Network)

CNN en Espanol .

CNN HD

‘CNN Headline
‘News

CNNI {CNN
Internationat)
Comcast
SportsNet
California

Camedy Central

-Comedy Central

HD

Investigation

‘Network
.CT1-Zhong Tian

Current TV
Customer

‘Notification
‘Custamer
;Notificaticn
fCustomer

Notification
Davystar

‘De Pelicuta
:De Pelicula
‘Clasico
‘Discovery
:Channef
‘Discovery
iChannel HD
iDiscovery en
‘Espanoi
‘Discovery

Familia

General

C-ategory HD

News

News

News
News ) ~

News

News

Sperts

Genaral

General ¥

General

General
General

Private
Access

‘Private
Access

Private
AcCcess

-General

General

‘General

Educaticnal

‘Educational 5 4
;Educational
gEducatEonaI
‘Educational

‘Educational
‘General

‘General 4

‘General

U450

L N

U300

.J
4

+

T . N

U200

4

PR

‘U1e0

4

Page 3 of 18

U-famiiy

<

R .
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Channel -Channel Name -

1304 Disney X HD
- DIY Network
454 (Do-It-Yourself
Network)
E!
1134 Entertainment
HD
£l
1134 Entertainment
: Television
932 Encore
933 Encore - West
938 :Encore Action
942 Encore Drama
1932 Encore HD
934 Encore Love
936 Encore Mystery
944 ‘Encore Wam
Encore
940 Westerns
602 ESPN
610 ESPN Alternate
61l ESPN Alternate
612 ESPN Alternate
;613 ESPN Alternate
4
603 ESPN {lassic
13302 ESPN Deportes
4401 ESPN GamePlan
‘4402 _ESPN GamePlan :
4403 __;SPN GamePlan :
%4404 ;E‘SPN GamePlan :
54405 ;ESPN GamePlan
‘4406 "ZSPN GamePlan
11602 ESPN HD
606 ESPNZ :
‘614 ESPNZ Alternate

Category . HD

‘General ¥

General

General 1’

General

Premium

Premium

Premium
Premium
Premium +
Premium

Premium

‘Premium

Premium

Sports

-General
‘General
Sports

General

:Sports
_Sports

General

‘General

Sports

Sports

Sports

.Sports

‘Sports 4
Sports ;

Sports

U450

<

4

L

R N T

usco

J

+

I N A T T

.

Page 4 of 18

U200 uio0 " U-famity
J N 3
4 _ 4
4 3
¥ 3
N 3
N ¥
J 4
J ¥
4 J
J J
~ N
N 3
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Channel Channet Name Category HD . U450 U300 = U200 = U100 T U-family
615 ESPNz Alternate Soorts ¥ 4 _ J J
616 ESPNZ Alternate Sports : ¢ J - Y ' 4
617 ESPN2 Alternate Sports 4 J ¥ J
1606 ESPNZ HD Sports < < J ¥ ~
604 ESPNEWS News 4 N ¥ <
_1604 ESPNews HD News < ~ + F <
605 ESPNU Sports N - o +
1605 ESPNU HD Sports ¥ < + < ¥
3632 ‘ET-Global General
3631 ET-News ‘General
Eternal Word
. Television . )
562 Network General : < + : K V : i
: (EWTN)
13077 EWTN Espanci  General ¥ ¥ ¥
566 ‘FamilyNet General N «I <
456 ‘Fine Living ‘General A N
466 fit tv General < < B
890 FLIX Premium < ¥
452 Food Network  General N N 4 J 4
1452 [OOONeNOK genera 4 J J J J J
: Fox Business | :
E?_11 Metwork News . < <
; .Fox Business : '
?1211 Network HD News . + : + . <
Fox College H
647 Sports - Sports N
‘Atlantic ;
‘Fox College : :
648 Sports - Central Sports : v
: ‘Fox College : :
_2649 ‘Sports - Pacific Sports ) N
Fox Movie : . ) :
i?92 Channe! ;Mowes . : + ¥ : N
: FOX News : ;
?210 Channel ‘.News v _ < : ¥ : <
: ‘Fox News : : : :
i1210 Channel HD éNews : + : + . + : 4 v
130 -Fox Reality ‘General o + +
: ‘Fox Soccer : ' :
;654 ‘Channel i_Sports : N : J
:Fox Sports en i
P05 espanol S LY

https:/fuma.att.com/uma/channel-lineup/channel Listiframe.jsp?pkgselected=&chnName=... 9/17/2009
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‘Channel Channe!l Name Category HD U450 4300 U200 uioe  U-family
Fox Sports en .
655 Espanol Sports : 4
762 FSN Arizona 'Sports 4
737 FSN Detroit  Sports ¥
720 FSN Florida Sports 4
FSN Midwest - .
748 St Louis :Sports {
744 FSN North :Sports -
764 FSN Northwest  Sports VN
i FSN Ohio-
732 Cincinnati Sports v
FSN Ohio- : : . .
734 Cleveland Sports . /
730 FSH Pittsburgh Sports -
FSH Prime
774 Ticket .Sports
FSN Rocky
760 Mountain ‘Sports +
724 :FSN South ‘Sports J
: FSN Southwest -
57’53 Dalizs Sports «l
772 FSN West Sports +
536 FUEL TV ‘General 4 < N
;535 fuse iGeneral & ¥ N
128 FX Network General < + J
‘1128 ‘FX Metwork KD Sparts 4 N ¥ ¥
149 ‘G4 ‘General | + ¥ 4
11149 ‘G4 HD ‘General 4 4 N Y
3003 Galavision ‘General 4 ¥ 4
13683 “GMA Pinoy ‘General
641 ?Go!f Channel :General 4 4 { +
‘1641 Golf HD Sports |+ 4 N ; 4
13304 :GolTV ‘Sports - 4
656 Gl TV ‘Sports +
; Great American :
2529 Country (GAC) EGeneral + < y
'GSN - The : :
173 Network for ~ ‘General , + : Y J
: Games : : :

hitps://uma.att.com/uma/channel-lineup/channel Listiframe.jsp?pkgselected=&chnName=... 9/17/2009
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Channel Channel Name Category  HD vaso Y300 U200 . U100 U-family
Hallmark ) . ’
176 Channel :General + N . b + 4
704 Hglimark Movie Movies J J . 4
Channel ) .
Haltmark Movie . :
1794 Channel HD Movies + < 4 : J
HBO (Home Box . . )
802 Office) Premium : {
HBO (Home Box :
803 Office) - West . remium ?
810 HBO Comedy  Premium . +
811 CVBO Comedy - General «I
est
1810 HBO Comedy  ‘General -~ ¥ +
HD .
HBO Comedy i '
811 HD - West Premium ¥ o
806 HBO Farmily “Premium N
807 HBQ Family - -:General N
west ;
1506 HBO Family HD ‘General + N
. HBO Family HD ;
1807 . West IEPremmm + ~
1802 HBO HD Premium J +
1803 HBO HD - West :Premium 4 K
‘814 HBO Latino ‘Premium 4
: HBO Latino - :
1815 West ;General . +
1814 HBO Latino HD iPremium =+ ¥
HBOQ Lating HD - ; :
1815 West gPremlum ; + R
808 HBO Signature Premium <
‘809 :HBQ Signature - ‘General J
; West ;
.1808 ;Ego Signature Premitm ¥ +
EHBO Signatura .
‘1809 HD - West ‘Premium . + <4
812 HBO Zone ‘Premium ¥
: HBO Zone -
813 ‘West SGeneraI : +
11812 ‘HBO Zone HD  Premium | ¥ +
: HBO Zone HD - | .
91813 West _;Premlum + A
04 ‘HBO2 ‘Premium ¥
805 ‘HBO2 - West  Premium : N

https://uma.att.com/uma/channel-lineup/channel_Listiframe.] sp7pkgselected=&chnName=... 9/17/2009
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/Channet Channel Name ‘Category

‘1804
11805
‘1102
1105
11106
1450
270
3104
11270
274
3055
450
422
6
672
1797
914

564
260

468
570

3197
428
%3656
%3{]17
2362
;1362

i364

https://uma.att.com/uma/channel-lineup/channel_Listiframe.jsp?pkgselected=&chnName=...

360

‘HBO2 HD
HBO2 HD -

West
HD Theater

HDNet

HDMet Movies
HGTY HD
History
History en

‘Espanol
. History HD

:History
International

‘HITN

Home & Garden

Televisicn
{HGTVY)

Home Shopping

‘Network {HSN)

Home Shopping

Network (HSN)
HorseRacing TV
1FC
IndiePlex

INSP
(Inspiration
‘Network)

Investigation
Discovery

‘10N Life
JCTV
Jawelry
Television

Jewelry
-Television

‘La Familia
Cosmovision

Latele Novela
‘Lifetime Mavie

etwork

itifetime Movie
iNetwork HD
difetime Real
‘Women
:Lifetime
Television

‘General

Premium

Educational
Movies
General

General

Educational
Educational
Educational

Educational

‘Generat

General

General

‘Generai

Sports

Movies

Premium

iGeneraE

‘General

General

General

‘General

‘General

General

General

‘Movies
Movies
‘General

‘General

HD

T T N

L e

L .

L N T N

L . "

u200

R

U1o0

R

Page 8 of 18
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Print Friendly
Channel Channe! Name Category " HD
‘Lifetime
1360 qeevisionpp  General
183 LOGG General
3643 "MBC America General
1116 MGM HD Movies 4
.259 ‘Mititary Channel Educational
: Military History _ .
276 “Channel Educational
834 MoreMAX Premium
[P MoreMAX -
.835 West General
1834 MorgMax HD  Premium ~
1835 MOrEMAXHD - pium o 4
: MSG (Madison .
;708 Sguare Garden) Sports
MSG (Madison
709 Square Garden) -Sports
Alternate 1
MSG (Madison
;710 Square Garden) Sports
: Alternate 2
706 ‘MSG Plus General
: MSG Plus
fm? Alternate General
: MTV (Music
i502 ‘Teleyision) General
. MTV (Music
11502 Television) o C=neral Y
:509 MTV Hits ‘General
?'508 MTV Jams :General
13505 MTV Tr3s ‘General
:506 MTV Tr3s General
:504 MTVZ Generai
510 “mtvy ‘General
192 ‘munz2 Generai
3009 ‘mun2 General
264 ‘NASA TV ‘Educational
i :National : :
265 .Geographic {Educational
: ‘Channat L
National : :
11265 Geographic ‘Educational ! N
{Channel HD : ;
630 WNFL Network  Sports

U450

N . S .

L e T N T

<

U300

N N T

<

u200

‘U100

Page 9 of 18

“mU“—farnin
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‘Channel Channel Name Category - HD U450 i ©¥300 U200 : uioo U—fam'ih,lr
1630 ENEOTC gpons L
1629 NFL. RedZone Sports J
HD
638 NHL Network Sports +
1638 ‘NHL Network Sports : 4 4
: HD
315 Nick2 General o ) + - +
314 Nickelodeon General _ ¥ ¥ N ¥ +
1314 ‘Nickeladeon HD -General ~ - + 4 4
316 Nicktoons General ¥ v o o
1320 Noggin General + ¥ v + <
680 Qurdeor Sparts J
Lnanng
. ‘Outdoor
1680 Channet HD Sports : < 4
844 OuterMAX Premium +
1844 OuterMax HD  Premium - ¥ {
368 Oxygen General : 1' + +
1505 Palladia Premium . N
: PBS Kids ’ . :
337 Sprout Educational 4 ' ¥ ) : <
Phoenix ‘
3605 _InfoNews Local
: Phoenix North
3606 America Chinese Local
: Channel .
465 Pianet Green  -General ; + : +
1465 :Elgnet Green Bducational - + + Y
‘3952 Piayboy TV Adults
: Playboy TV en -
3954 :Espanol 4AduitS
1328 - qubo ‘General N 4 4
‘14 Qvc General J < 4 4 +
1420 Qvc General + J 4 J N
‘1014 QVC HD General ;A ¥ 4 + 4 4
‘1420 ‘QVE HD General ¥ J v 3 J J
3802 RAITALIA ‘General |
. ‘ ) “Private
P00 | RewmiBerer mccess
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Channel Channel Name Category HD '_ " uaso u3oo uz00 U100 ' U-f'amilv
916 ‘RetroPlex Premium . ¥ : <
:3883 RTR Planeta ‘Premium

Saigon
3662 Breadcasting oy

Television :

MNetwork _

Science
_258 Channel General v : N 4 4 +
11258 ﬁgence Channel g cational N J ' v ' 4 4 N
657 Setanta Sports  Sports
424 ‘ShopNBC General + 4 - + 4 ~
1789 SHORTS HD  General ¥ :
852 Showtime Premium J <

Showtime - . .
853 West Premium ¥ . "

Showtime .
_860 Beyond Premium E A o
858 Showtime Premium : J +

Extreme :

Showtime . :
E1853 Extrame HD Premium <4 < : +
ﬁ :Showtime :
1859 Extreme HD ~  Premium ~ J <
: West
: Showtime .
:862 Family Zone Premium + <
1852 Showtima HD  Premium N 4 4
‘1853 ivhowtime F2 premium 4 : < : 4
: ‘West .
864 Showtime Next Premium N ¥
: ‘Showtime : .
?856 Showcease Premium ¥ B
: ‘Showtime : . : : i :
?1856 ‘Showease HD Premium + : N + .‘
: Showtime : :
1857 Showcase HD - Premiurmn ~ ; N : ¥
; ‘West '
‘854 Showtime Too  Premium : o ; 4
: Showtime Too - ) : .
:855 West Premium : 4 : +
:'1854 ;ﬁt&owtime Too ‘Pramium J 4 J
: ‘Showtime Too ' _ : .
?1855 HD - West Premium + ; 4 : ¥
Showtime : .
?866 ‘Women Premium v N
‘194 SiTV :General N v’ ¥
‘161 Sleuth :General + v
340 Smife ofa COld Generat J J 4 4 J :
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‘1118
365

3704

538

652
‘1652
145
1145

691
1691
:1692
1693
1694
1695

704

1704
5729
735
1735
3706
‘902
903

1908
910

11910
2904

‘1904
21902
1503

https://uma.att.com/uma/channel-lineup/channel Listiframe.jsp?pkgselected=&chnName=...

Smithsonian

‘Channe! HD

SOAPRet

Sony
Entertainment
Television Asia
(SET Asia)
Soundtrack
Channet (STC)

‘Speed Channel
‘Speed HD
Spike TV

Spike TV HD

‘Sports Alternate

1

Sports HD
Alternate 1

‘Sports HD

Alternate 2

Sports HD
Alternate 3

‘Sports HD
Alternate 4
‘Sports HD
‘Alternate 5
':SportsNet New
York
‘Sportsiet New

York HD

‘SportSouth

SportsTime

.Ohio
:SportsTime Ohio:
HD

‘STAR India
PLUS

‘Starz

Starz - West
Starz Cinema
éStarz Comedy
.Starz Comedy

HD
Starz Edge

;Starz Edge HD
fStarz HD

Starz HD -
West

Educational A

General

General

General

Sports

.Sports R

Genereal

‘General : +

:Sports +
General

:Spos‘ts <
:Sports

ESports : -
éSports

;-Sports

Sports +

‘General
‘Premium

Premium

Premium
Premium

Premium 4
;Premium

Premium - A
‘Premium - +

Premium «J

HD .

. .U4.50 e

R ™

-~

Al oA AL L 2 & 4 4 A

‘uzoo

LT N S .

L - T T

U200

L s

-

U100

AA Al 4

<.
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Channel _Channel Name CategorQ

306
912

1912
380
‘1380
722
798

3203
151
11151

;54

560

-3078
112
113

1112
3506

‘565
3682
250
1250
882
883
‘1883
1882
322
‘542
225

1228

Starz inBlack

Starz Kids &
Family
Starz Kids &
Family HD

Style Metwork

Style Network
HD

Sun Sports

Sundance
Channel

5UR
Syfy
Syfy HD

TBN - Trinity
Broadcasting

‘Network
TBN - Trinity
.Broadcasting

Metwork
TBN Enlace USA

‘TBS

TBS - West
TBS HD

Telehit
The Church

.Channel
-The Filipino

Channel

‘The Learning
{Channel (TLC)
{The Learning
‘Channel HD
‘The Movie
‘Channel {TMC)

The Movie

Channel (TMC) -
‘West
The Movie

Channel (TMC)

HD - West
The Movie
:Channet HD
The N

‘The Sportsman %Sports

Channel {¥SC)

iThe Weather
‘Channel

‘The Weather
Channel HD

‘Educational

Premium

Premium

Premium

Gengral

‘General

'Sports

Movies

General

General

General

‘Local

Local

General
General
General

Movies
‘General

General

General

‘Educational

Premium

Premium

‘Premium
‘Premium

General

News

:General

L N

<.

Page 13 of 18
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4 J
¥ 4
+ N
N

4

V ¥
4 J
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575
338
839
1838
1839
884
‘1884
1885

‘188

:109

11108
254

(1254

164
‘165
790
3703
3680
‘138
157
3862
3832
13664
670
13863
1104
5101
5110

5111
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TMC Xtra HD -
“West

“TNT HO
Travel Channel
Travel Channel

TV Land

“TV Polonia
TYSMONDE
TVB-V

;TVG Netwark
VP Info

:Universa! HD

The Word

‘Network
ThrillerMAX

ThritierMAX -
West

ThrillerMax BD

ThrillerMAX HD -
West

T™MC Xtra
TMC Xtra HD

TNT {Turner
Network

Taievision)

TNT (Turner
Network
Television) -
West

HD
trutv
truTy - West

Turner Classic

Maovies (TCM)
TV Asia
TV Japan

TV One

URGE 1 - TRL

General
Premium
General
Premium
Premium

Premium

Premium

‘Premium

General

General

:Movies
‘Educaticnal |

‘Educational

General
General

Movies

‘General
General
‘General

General

General
‘General
‘General
‘Sports

:General
‘Movies

‘General

URGE 10 - Solid
iGold Oldies
URGE 11 -
‘Discotech

General

HD

L . S N .

L N T e

A .

Page 14 of 18
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Channel ‘Channel Name Category =~ HD U45¢ - U300 | U200 “uioo U-family
URGE 12 - _ :

5112 Dance Ciub :General + N 4
URGE 13 - ’

5113 Elactronica General i ¥ o
URGE 14 -

5114 MTV2 General _ + N _ f

’ URGE 15 - Rock

:51 15 Legends General + v : J

: URGE 16 - - '

5116 Arena Rock General - 4 b . )

. URGE 17 -

5117 Alternative General N N 4
Rock : ' '

. URGE 18 - Adult : :

5118 Rock .General + + 4

e URGE 19 - MTV2 .~ _, ! ! :

DALY Leieral ~ N 'l

: HB

'5102 URGE 2 - General - J 4 v

Todays Top 40

5120  (URGE20-REE qopera 4 4 ¥
: Hits g .
: URGE 21 - :
5121 Classic R&B ‘General 4 . o o
: ‘URGE 22 - : o ‘
5122 Classic Rap ‘General N < ; 4
' URGE 23 - . .
5123 Modern Rap General 4 N | 4
: URGE 24 - . : :
:5124 Modern Soul ::General _ < 4 A
URGE 25 - CMT ;
51285 ‘Radic -Genera! + 4 : <
5126 \URGE 26 - ;General 4 J ~
. -Bluegrass
URGE 27 -
512? :CIaSSiC Country _General . ) Y Y . v
. ‘URGE 28 - Wide . : :
;5128 :Open Ciry ‘Generai b ! 4 +
' “URGE 29 - ; '
35129 ‘Reggae ;Generai : A . + : +
{URGE 3 - Urban . : : : : . :
25103 POP ‘General f ~ _ i ; ~ :
5130 URGE30-Latin igonarar J : 4 J
Jazz H : :
{ URGE 31 - Radio! _ 3 :
15131 Alterna KGenera¥ : : + E 4 4
: URGE 32 - ; : ' :
é5132 Tejano :General 5 & : ¥ : v
: URGE 33 - : ! : .
;5133 ‘Smooth Jazz :General : . < + 4 4
5134  (JRGE3- ‘General : 4 , J J
H iClassic Jazz : - ; : ;
URGE 35 - i ; i :
. g 4 ;
55135 luas jGeneral : ¥ : N
: IURGE 36 ~ Easy . ; : :
25136 Listening EGenera! 5 N _‘- < i +
1 ‘URGE 37 - { _ : ;
_513? Classical SGeneral f : 4 : ) &
: 'URGE 38 - : : : : {
: H : 4 :
5138 ggen e Y
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‘Channel Channel Name Category HD ' U450 U300 : U200 . U100 U-family
: URGE 36 - ; ' :

‘5139 Gospel General : . N ¥ . V¥

5104 URGE 4 - General N : J ' J

Modern POP
URGE 40 - POP

5140 Standards General + : + J
URGE 41 -
5141 Jazzup General +f + A
: Broadway -
' URGE 42 - : :
5142 Cinama .General : ~ v : <
- URGE 43 -
5143 Noggin .Generai M + +
URGE 44 - Nick . ) )
5144 Kids General . < : 4 M
URGE 4% -
5145 Dream General ) ~ + N
Sequence : : .
_ URGE 46 - :
-5146 Swing General ~ ¥ )
URGE 47 -
5147 Showcase General + < : +
. URGE 48 - :
5148 ‘Comedy General < < ~
URGE 5 - Cover ' !
5105 to Cover General : N . < -
' URGE 6 - Soft ! :
55106 POP VGeneraI : v ki +
: LRGE 7 - T Love ; :
.51{)7 ‘the 70s General - J ¥ +
: VRGE 8 - I Love - . :
5108 the 80 _General . + : + : +
URGE 9 - I Love '
5109 the S0s General : + o . ¥ .
124 USA Network  General 4 : J ¥ ' ¥
1124 g[S)A Network -General < N M v Y
23015 V-me General .
640 WERSUS .Sports ~ J N
1640  VERSUSHD  :Sports  : 4 < N
518 WH1 ‘General  : N 4 3 +
520 VH1 Classic :General | ¥ + +
1518  ‘VH1HD General . < i N 4
521 VH1 Soul ‘General : 4 J
7 WABC-7 (ABC) :Local 4 v ¥ 4 ¥
; WABC-HD-7 i
11007 ;(ABC) ;_!_ocal J ~ ¥ J + N
3013 ‘WAPA America General g ; ) ;
2 WCBS-2 (CBS) Local : _ ¥ : J : + 4 N
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: WCBS-HD-2 : : :

1002 (CBS) :Local . { _ ¥ o ¥ o + _ ¥

: WCTX-59 (MY } _ ; ,

12 NETWORK Tv)  General J : 4 i v 3
WCTX-HD-59 : :

1012 {MY NETWORK Locat ] J : ¥ N N y]
V) ' : Z
We (Womens .

372 Entertainment) ‘General N N ol

470 Wealith TV ‘General 4 4 N

1470 Wealth TV 1D General | ¢ v N ¥

: WEDW-49

49 (PBS) Local o + < + 4

66 WFME-66 (IND) ‘Locat 4 ¥ 4 N v

2 WFSB-3 {CBS)  .Local v N 4 d 4
WFSB-HD-3

'iDOB (CBS) Local N N N v ¥ J

68 WFUT-68 (TF}  Local 4 4 4 ¥ 4

180 WGN America  -General -! + N J

1180 ggN America fGeneraI . < < 4 Y -+

21 WLIW-21 {PBS) .Local ' J N 4 d 4

‘842 WMAX Prermium N

‘1842 WMAX HD Premium 4

4 'WNBC-4 (NBC) :Local N ¥ A 4 +
WNBC-HD-4 ;

1004 {NBC) iLocaI ; ~ V < < < +

i3 ‘WNET-13 (PBS) ‘Local 4 4 ¥ ¥ ¥

] WNET-HD-13 :

-1013 (PRS) .Local + b + ¥ + +

50 WNIN-50 (PBS) ‘Local < + + 4 4

a7 WNIJ-47 (TEL) ‘iocal ¥ ¥ ") J 4

25 WNYE-25 (PBS} Lacal ¥ ¥ + 4 ]

: WHNYN-39 :

739 (AZTECA) General + 4 M 4 4

5 WNYW-5 (FOX) :Local _ 4 v 4 + ]
WNYW-HD-5 | :

:1{)05 (FOX) .Loca: : + < + < < N

: World Harvest | .

';5?8 Television ;Generai v v d ¢ 4

WPIX-11 {THE ! ; : : : :

;_11 ow) §Local 4 i 4 : + : < : 4

: WPIX-HD-11 : : : :

101 wecw) e S S S S -
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31 WPXN-31 (TON)

43 WSAH-43 (IND)

61 WTIC-61 (FOX)

: WTIC-HD-61

1061 (FOX)

8 WTNH-8 (ABC)

: WTNH-HD-8

1008 (ABC)

g WTXX-20 (THE

20 W)
WTXX-HD-20

1020 (THE CW)

30 WVIT-30 {NBC)

. WVIT-HD-30

;.I.OBU (NBC)

9 WWOR-9 (MY
NETWORK TV)
WWOR-HD-9

1009 {MY NETWORK
TV)

41 WXTV-41 (UNT) :

703 YES Alternate

1702 YES HD

1702 YES Network

3702 Zee TV

Categary © HD
Local

Local

Locai

Local +

‘Local

‘Local ¥
Local

‘Local b

Local
Locai <

Locat

Local ' <

Lecal

Sports
Sports +

Sports

General

U450

L .S

L

u3oo

B

P

U200

< Al A A 2

A a4

U100

L " T .

R
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